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CHAPTER 1
THE INDIAN CONTRACT ACT, 1872

UNIT:1

NATURE OF CONTRACT

The term contract is defined under section 2(h) of the
Indian Contract Act, 1872 as-

“an agreement enforceable by law”.

Contract = Accepted proposal/Agreement +
Enforceability by la

CONTRACT

eEvery promise and every set of promises,
Agreement [Section eforming consideration for each other,
e[s an agreement.

2(e
(e)] Agreement = Offer/Proposal + Acceptance

As given by Section Not given by Section 10
10 of Indian Contract but are also considered
Act, 1872 essential

ESSENTIALS OF A - Agreement Two parties

VALIDCONTRACT Free consent Intention to create legal
relationship

<3 Competency of the Fulfilmentof
parties legalformalities

Lawful consideration = Certainty of meaning
Legal object Possibility of

performance
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Not expressly declared
to be void

Types of Contract
-

A. On the Basis of the B. On the E;asis of the C. On the basis of the
validity/enforceability formation performance

TYPES OFCONTRACT

1. Valid Contract 1. Express Contract 1. Executed Contract

2. Void Contract 2. Implied Contract 2. Executory Contract

3. Voidable Contract 3. Quasi Contract ’ .a. Unilateral Contract

4, |llegal Contract 4, E-Contract +b, Bilateral Contract

5. Unenforceable Contract

Promise [Section 2 When the person to whom the proposal is made, signifies
(b)] his assent thereto, the proposal is said to be accepted. A
proposal, when accepted, becomes a promise.

Promisor and When the proposal is accepted-

Promisee [Section The person making the proposal is called as ‘promisor
2(c)] ";andthe person accepting the proposal is called as
‘promisee’.

When, at the desire of the promisor,

The promise has done or abstained from doing
something; or

Consideration

[Section 2(d)]
Does or abstains from doing something; or any other
person promises to do or abstain from doing
something, such act, abstinence or promise is called a
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consideration for the promise.

Void agreement An agreement not enforceable by law is said to be void.

[Section 2(g)] A void agreement is not enforceable from the very
beginning,

i.e. it is void ab initio.

An agreement is a voidable contract if-

Voidable Contract BiS enforceable by law at the option of one or more of

' : th ties thereto,
[Section 2(i)] e parties thereto
it is not enforceable by law at the option of the other or
others

Void contract A contract which ceases to be enforceable by law
[Section 2 (j)] becomes void when it ceases to been forceable.

According to Section 2(a) of the Indian Contract Act,
1872

PROPOSAL/ OFFER When one pelrson 51gn1f.1es to ano.ther l.ns w1l.11ngness to
do or to abstain from doing anything with a view to
obtaining the assent of that other to such act or
abstinence, he is said to make a proposal”.

CLASSIFICATION OF OFFER

General offer Itisanoffermadeto public catlargeand
henceanyonecanacceptanddothedesiredact (Carlillv.
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Special/specific offer

Counteroffer

Cross offer

Invitation to offer

ACCEPTANCE

COMMUNICATION OF
OFFER
ANDACCEPTANCE

6262969699

Carbolic Smoke Ball Co.)

When the offer is made to a specific or an
ascertained person, it is known as a specific offer.
Specific offer can be accepted only by that specified
person to whom the offer has been made.
[Boultonv.Jones]

Whentheoffereeofferstoqualifiedacceptanceoftheoffersub
jecttomodificationsand variations in the terms of original
offer, he is said to have made a counter offer.

When two parties exchange identical offers in ignorance
at the time of each other’s offer, the offers are called cross
offers.

An offer should be distinguished from an invitation
to offer. An offer is definite and capable of converting an
intention into a contract Acceptance of an invitation to
an offer does not result in the contract and only an offer
emerges in the process of negotiation.

Definition of Acceptance: In terms of Section 2(b) of the
Act, ‘the term acceptance’ is defined as follows:

“When the person to whom the proposal is made
signifies his assent thereto, proposal is said to be
accepted. The proposal, when accepted, becomes a
promise”.

CommunicationofofferintermsofSection4oftheAct,
“thecommunicationofofferiscompletewhenit comes to
the knowledge of the person to whom it is made”.

Communication of acceptance:

Section3oftheActprescribesingeneraltermstwomodes of
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communication namely, (a) by any act and (b) by
omission, intending thereby, to communicate to the other
or which has the effect of communicating it to the other.

In term of Section 4, communication of revocation (of
the proposal or its acceptance) is complete.

REVOCATION OF
OFFER () asagainstthepersonwhomakesitwhen

itisputintoacourseoftransmissiontothep
ANDACCEPTANCE ersontowhom it is made so as to be out
of the power of the person who makes
it, and

(i) As against the person to whom it is made, when it
comes to his knowledge.

\ 4

For more Info Visit www. KITest.in




For Enquiry — 6262969604 6262969699

Question 1

Write a note on Quasi Contracts?

Answer:

Quasi Contracts: A Quasi contract is not a contract between two parties
but a legal obligation imposed by court of law, which puts both parties in
the same position as if there is a contract between them.

The concept of quasi contracts is dealt under S.68 to 72.

S.68: If a person under obligation or to person who can’t enter lnto
contract is supplied with Necessaries suited to his conditiongd

person who is furnished such supplied must be reimburs

property of that person.

S.9: Person who is interested in payment of money wdich a

bound to pay.

S.70: Obligation of person enjoying benefit of non-gratui

Model car.

S.71: Responsibility off under of goods. ’

Question 2

Define an offer. Explain the rules of an
Answer:
Definition: The word P

Question 3

How an offer is different from an invitation to offer?

Answer:

Offer and an Invitation to an offer: An offer is definite and capable of
converting an intention into a contract. Whereas, an invitation to an offer is only
a circulation of an offer, it is an attempt to induce offered to proceed for a definite
offer. Acceptance of an invitation to an offer does not result contract and only an
offer emerges in the process of negotiation.
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Question 4

What are the circumstances under which an offer gets revoked or lapses?
Answer:

If the law is changed.An offer comes to an end if the law is changed so as to
make the contract contemplated by the offer illegal or incapable of
performance. An offer can however be revoked subject to the following rules:

> It can be revoked at any time before its acceptance is complete as against
the offeror.

Revocation takes effect only when it is communicated to

If the offer or has agreed to keep his offer ope
period, he can revoke it before the expiry of tha

a) If the offer has in the mean timenot been accept

b) If there is no consideration for ke
Question5
Explain in brief the rules relating to 'Acceptan fan 0’ under the
provisions of the Indian Contract Act, 1
Answer:
nce under the Indian
Contract Act, 1872.

=% Acceptance must

us, to conclude a contract between the parties, the
e communicated in some perceptible form.

%+ AcceptapCe must be given within the prescribed time or within are as on
cable time.

% Acceptance cannot be given before communication of an offer

% Acceptance must be made before the offer lapses or is withdrawn.
=% Acceptance must show intention to fulfill the promise.

=% Acceptance cannot be presumed from silence

% Acceptance by conduct/performance of condition: Acceptance may also be
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by performance of some condition/act a required by the offeror.

Question 6

True and False Statements.

A proposal may be revoked by the proposer before the posting of the
letter of acceptance by the acceptor.

Answer:

Correct:

According to Sec. 5 of Indian Contract Act, 1872, an offer can b

time before its acceptance. We know that for an off

of acceptance is complete when it is putin a course Of transm

be out of the power of the acceptor. It means that an o

any time before the letter of acceptance is posted by the a tor.

Question 7

'All contracts are agreements, but all agr,
Answer:

Correct

All agreements are not enforceable
contracts. A contracts is défl

(h) of the Indian cont

creating mutual obli
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CASE STUDY

Question 8

Father promised to pay his son a sum of rupee one lakh if the son
passed C.A. examination in the first attempt. The son passed the
examination in the first attempt, but father failed to pay t

as promised. Son files a suit for recovery of the

with reasons whether son can recover the amog

Contract Act, 1872.

Answer:

Problem asked in the question is based on
Contract Act, 1872 as contained in section
there should be an intention to create legal

contemplate legal relationship and as
enforced. This principle has been laid case of Balfour vs.
e above provisions and

not turn up. Ram enraged with Madhuri’s
for the loss incurred in making special

Question 10

“A contract that was between an illegal drug dealer and an illegal drug
supplier to purchase a specified amount of drugs for a specified
amount.” Which type of contract it is and what are the consequence in
the law for the same?

Answer:

This Contract is voidable Contracts - avoidable contract is a contract which

may appear to be valid and has all of the necessary elements to be
For more Info Visit www. KITest.in
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enforceable, but has some type of flaw which could cause one or both of the

parties to void the contract. The contract is legally binding, but could
become void. If there is an injured party involved, the injured party or the
defrauded must take action, otherwise the contract is considered valid.

Hence, either one of the parties could void the contract since there is no
lawful objective and hence missing one of the elements of a valid contract.

Question 11

Mr. D started "Self-Service," system in his shop. Mr. A e the
shop, took a basket and after taking article of his ch into
basket reached the

cashier for payments. The cashier ref
Mr. D be compelled by Mr. A to sell the
Answer:

Invitation to Offer Provision:

The offer should be differentiated fr

the

lastexpressionofwilli ghcatie
party decided to ac it. @

erms @n which he is ready to

lem, the display of articles with a price
ply an invitation to offer. It is in no

mply made an offer to buy the articles selected by
uses to accept the price, the interested buyer cannot
isher Vs Bell (1961)]
Thus Mr. not be compelled by Mr. A to sell the said article.

Question 12

An offer in a bilateral contract would not lead to a binding contract
whereas an offer in a unilateral contract would lead to a binding
contract. Explain.

Answer:

Yes it is true; a bilateral contract would not lead to a binding contract
whereas an offer in a unilateral contract would lead to a binding contract.

For more Info Visit www. KITest.in
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This is because a unilateral legal agreement is an agreement in where only
one of the contracting parties will make a legally binding promise such as
could be seen in the case between UTM and One the famous singer. Another
good example of a unilateral contract is an insurance contract where only
the insurers have made a promise of their future performance. Importantly,
a unilateral contract is a contract where only one of the contracting parties
would make an express promise, or wish to undertake a performance
without its securing reciprocal agreements from the other contracting
party.

Legally speaking, a unilateral contract is a one-sided contra

the contracting parties known as the offer or woul‘ake

offer in exchange for an act by another party that is kn

notably is that an offered couldn’t be force
there is no return that has been promised to ré indication
that shows that after such an offered co here is only

A major difference between unilateral
contract is that in bilateral cont ' Il exchange mutual
i uying and selling are all
ct'ls mostly under unilateral
s offering the reward couldn’t

impel the offe
under a unid@ter

the offer ost. On the very next day Mr. .X sent a telegram
revoking the acceptance which reached Mr. U before the letter of
acceptance. Is the revocation of acceptance valid? Would it make
any difference if both the letter of acceptance and the telegram of
revocation of acceptance reach Mr. U at the same time?

Answer:

This problem is related to the communication and time of
acceptance and its revocation.

Provision:
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For Enquiry — 6262969604 6262969699

As per Sec. 4 of the Indian Contract Act, 1872, the communication of an
acceptance is complete as against the acceptor when it comes to the
knowledge of the proposer.

Again as per Sec. 5 of the Indian Contract Act, 1872, an acceptance may
be revoked at any time before the communication of the acceptance is
complete as against the acceptor, but not after wards.

Present Case:

Yes, the revocation of acceptance by Mr. X (the acceptor) is valid.

If Mr. U opens the telegram first and reads it, the acceptance st

revoked. If he opens the letter first and read it, revocation o

not possible as contract has already been conclude

Question 14

agreement. After taking possession, Ma
pipe in the crawl space of the house, but
against Pete for four years. The court
unenforceable. Justify

Answer:

Unenforceable Contracts - an ung

cannot be enforced i

of the contract are

of time following a breach. Another
nenforceable could be because of the Doctrine

Seven years after the purchase Harry wanted to claim that the
contract was unenforceable. Justify that harry is able to challenge the
contract?

Answer:

Unenforceable Contracts - an unenforceable contract is a contract which
cannot be enforced in a court of law. This could happen because the terms
of the contract are ambiguous, if one party has a voidable contract or if the
Statute of Limitations has expired. The statute of limitations requires that

For more Info Visit www. KITest.in
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lawsuits be filed within a certain period

of time following a breach. Another reason a contract might be
unenforceable could be because of the Doctrine of Laches. This principal
states that a court has determined acontract is unenforceable due to
needless delay or neglect in filing a claim even though the statute of
limitations may not have expired.

Hence, the statute of limitations for written contracts in Oregon is six years
and Harry would not be able to challenge the contract.

Question16 ?

A and B are friends. B treats A during A’s illness but does

payment from A for the treatment and A promise

Rs. 1000. A being poor is unable to pay. X sues A for t

recover.

Answer:

The given case is under the chapter of congi ‘ne agreement

consideration.

The agreement can be call it as contradfii ' deration present

in contract between 2 people. In thi during his illness but
action performed by Mr.

isor and not to a person who has done nothing to
X to whom the promisor was made did nothing for

Question 177
Mr. X sees a book displayed in a shelf of a book shop with the price tag

of Rs.85. Mr., X tenders Rs.85 on the counter and asked for the book
the book seller refuses to sale saying that the book has already being
sold to someone else and he doesn’t have another copy of the book in
the stock. Is the book seller bound to sale the book to X?

Answer:
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The given case is under the chapter of offer and invitation to an offer which
means the signification by one person to another of his willingness to enter
into a contract with him on certain terms. It may be expressed or implied
from the conduct of the parties. In this set case Mr. X wanted to purchase
the book which is already sold to other person therefore book seller
refuses the proposal and refuse to sell the book therefore x sue the book
seller.

Judgment: As mentioned above as per the section 2(a) says when one
person 51gn1f1es to another hlS Wllllngness to do or to abstain f

abstinence, he is said to make a proposal. Every ex
of a person to enter into a contract may not be an offer

invitation to offer. In this case purchaser m
offers and its already being sold to the other

Question 18
B offers to sale his c
94,000 B refuse t

arvey V/S Facie In this case Facie had a bumper hall pen.
egram to Facie asking about two questions: 1. Will you sell

Facie replied the minimum price of pen is 100 pounds, after some time
Harvey replied that he is willing to purchase the pen but Facie didn’t
replied to Harvey because it is just an invitation to an offer therefore here
facie need not have to sell the pen.

Judgment: As mentioned above to enter in to the contract there should
have a willingness of both the parties to agree on same. Here B showed his
willingness to sell the car and even A showed the interest to purchase by
making first counter offer and then agreeing on same price but because of

For more Info Visit www. KITest.in
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lack of faith on partner, B may refuse to enter in to contract. Since it is a
invitation of an offer and no proper contract made between two parties
therefore B need not have to sell the car to A.

Question 19

Mr. Anuj is the employer and sends Ajay in search of the pet cat which
was missing for 3 days. After Ajay left in search of the cat Anuj
advertise in a newspaper saying that whoever finds the cat wi

the reward. Justify your answer. ‘
Answer:
The given case is under the chapter of offer and acce

the conduct of the parties. In this set case M
his cat. Mr. Ajay went for the search and afte

reward of 10,000. Ajay find it but Mr.
Case: Lalman V/S GauriDutt sent hij n in search of his
' r information
orance of any such
> to know of this reward. He

Judgment:
wentins

0 acceptance at all and does not create any legal
erefore here in this case Mr. Anuj need not pay the

Cyber Pharma was manufacturing a medicine for cure aids. They
advertise in international magazine saying that whoever consumes
these medicines will not suffer from aids. Mrs. Mathew read this
advertisement in the magazine and purchased she claimed for the
reward of 10 million pounds as a compensation as promise in the
advertisement can she claim? Will she succeed?

Answer:
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The given case is under the chapter of offer and acceptance. Offer refers to
the signification by one person to another of his willingness to enter in to a
contract with him on certain terms. It may be expressed or implied from
the conduct of the parties. In this set case Cyber Pharma was
manufacturing a medicine for cure aids. They advertise in international
magazine saying that whoever consumes these medicines will not suffer
from aids. Mrs. Mathew read this advertisement in the magazine and
purchased she claimed for the reward of 10 million pounds as a
compensation as promise in the advertisement. But company r;

in paper - whoever consume their medicine will anfe
In case they suffer they will give 1000 pound. This adv,

communicate that she purchasing their co

Judgement: As mentioned above here Mrs.

Advertisement and according to the instzfti ed that means
she accepts the given order and in spitéfof that she d from Aids. The
parties can enter in to contract when t fer and acceptance. Here
both are present so it is a contr refore Mr§§Mathew can claim for
the compensation.

Cash is withdrawn by the customer of a bank from the automatic
teller machine is an example of:

a) Express contract

b) Void contract

c) Tacit contract

d) Illegal contract.
Answer: c
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Reason: Tacit Contracts are those that are inferred through the conduct of
parties. Hence, this is a tacit contract.

Question 23

Can anyone make a legally binding contract?

Answer:

Generally, to be legally valid, most contracts must contain two elements: All
parties must agree about an offer made by one party and accep

other. Something of value must be exchanged for something e

This can include goods, cash, services, or a pledge t@gxch

4
Question 24 \
Explain the modes of revocation of an offer as per th dia
Contract Act, 1872.

Answer:
The modes for revocation of an offe *Contract
Act, 1872are:

=% By notice of revocation

=% By lapse of time:

the reason that proposer
itely.
'condition precedent where the acceptor
recedent to acceptance the proposal

%+ By subsequent illegality.

Question 25
What is contract and types of contract?
Answer:
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A contract is a written or expressed agreement between two parties to
provide a product or service. There are essentially six elements of a
contract that make it a legal and binding document.
In order for a contract to be enforceable, it must contain:
An offer that specifically details exactly what will be provided
Acceptance, which is the agreement by the other party to the offer
presented
Consideration, money or something of interest being exchanged
between the parties
Capacity of the parties in terms of age and mental abili
The intent of both parties to carry out their p i
Legally enforceable terms and conditions, also
contract
In other words, a contract is enforce
something, back the promise up with
both are in sound mind and intend to ut thei‘omise and

the parties. However,
considered enforceable.

ification o tract?

% The parties of the contract
% The method of formalities of the contract
% The method of legality of the contract

Question 27

What is the difference between a void contract and an unenforceable
contract?
Answer:
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An unenforceable contract or transaction is one that is valid but one the
court will not enforce. Unenforceable is usually used in contradistinction
to void (or void as initio) and voidable. If the parties perform

the agreement, it will be valid, but the court will not compel them if they do
not.

Question 28
An offer can't be accepted after it has been terminated.
Explain when an offer ceases to be capable of acce
Answer:
Yes, an offer can’t be accepted after it has bee‘rmi
ceases to be capable of acceptance or offer lapses @k com
in the following circumstances:

a) By communication of notice of terminatign of offe

b) By lapse of the specified or reason

c) By death or insanity of the offer

d) By counteroffer

e) By not being accepted accordi

f) By non-fulfillment of a conditi

Question 29

Whether a pro
what conditi
Answer:

What are eSsentials of a valid contract?

Answer:

Essential Elements of a Valid Contract are:

Offer and Acceptance: In order to create a valid contract, there must be an
agreement between the two parties. An offer from one party to do or
abstain from doing a particular act and its acceptance by the other party
are two basic elements of an agreement.
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Question 31

State the statement whether true or false.

An agreement with alien friend is void but an agreement with alien
enemy is valid.

Answer:

Incorrect

Reason: Persons disqualified by law. Alien enemy: A person who is not
an Indian citizen is called an alien. ... A contract with an alien

enemy is void, but a contract with an alien friend is valid. A

contract entered with an alien friend during peace, will be

rendered void on the outbreak of a war with that cG@intry.

AN

PAST EXAMINATION QUESTIONS:

NOV-18

Question1

(i)Mr. Ramesh promised to pay t 50, 000 to his wife Mrs. Lali outfits he can
spend the sum on her 30tbirthday.Mrs. Lali in sister d her husband to make a
written agreement if he really loved her. Mr. Ramesh made a written agreement
and the agreement was registered under the law. Mr. Ramesh failed to pay the
specified amount to his wife Mrs. Lali. Mrs. Laliwants to file a suit against Mr.
Ramesh and recover the promised amount. Referring to the applicable
provisions of the Contract Act, 1872, advise whether Mrs. Lali will succeed.

(ii)A shop-keeper displayed a pair of dress in the show-room and a price tag of
2,000 was attached to the dress. Ms, Lovely, looked at the tag and rushed to the
cash counter. Then she asked the shop-keeper to receive the payment and
pickup the dress. The shop-keep refused to hand-over the dress to Ms. Lovely in
consideration of the price stated in the price tag attached to the dress. Ms.
Lovely seeks your advice whether she can sue the shop-keeper for the above
cause under the Indian Contract Act, 1872.

Answer:

1. According to the facts of this case there appears to be a clear-cut application of
the definition of a contract that is statutorily defined as an agreement enforceable
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by law. In this case though initially Mr. Ramesh made an agreement in the form of
promise to his wife Mrs. Lali of paying Rs. 50,000, but after getting the agreement
registered under the law he got the agreement converted into a contract which is
legally enforceable. Hence it can be concluded that Mrs. Lali will succeed and her
suit to reconver 50,000 from her husband Mr. Ramesh.

. According to the facts of the case this case qualifies as a typical example covered
with in the definition of a General offer that means an offer made to public at
large and hence any one can accept. In this case, Ms. Lovely had accepted the
general offer by seeing the price tag and when she moved to purchase that she
was refused by the shop-keeper who had himself previously made the general
offer by putting the dress on display with the price tag. Hence it can be concluded
that Ms. Lovely can certainly sue the shop-keeper.

DEC- 21

Question1

Examine the validity of the following contracts as per the Indian Contract
Act, 1872 giving reasons.

X aged 16 years borrowed a loan of * 50,000 for his personal purposes. Few
months later he had become major and could not pay back the amount
borrowed, on due date. The lender wants to file a suit against X.

Answer:

According to Section 11 of the Indian Contract Act, 1872, every person is competent
to contract who is of the age of majority according to the law to which he is subject
and therefore, a minor is not competent to contract and any agreement with or by a
minor is void from the very beginning. A minor cannot ratify it on attaining the
majority as the original agreement is void ab initio.

According to Section 68 of the Act, a claim for necessaries supplied to a minor is
enforceable by law.

Necessaries mean those things that are essentially needed by a minor. They cannot
include luxuries or costly or unnecessary articles.

In the present case, X, the borrower, was minor at the time of taking the loan,
therefore, the agreement was void ab initio. Attaining majority thereafter will not
validate the contract nor X can ratify it. The loan was for personal purposes and not
for necessaries supplied to him. Hence, the lender cannot file a suit against X for
recovery of the loan as it is not enforceable by law.
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UNIT: 2
CONSIDERATION

~ T

CONSIDERATION

PROMISSORY ESTOPPEL

Promise Detriment

Reliance

Promisee's

Promise or ' PROMISSORY RELIANCE
Performance Benefit Injustice

Promisor’s
Promise

Promise

Consideration

Legal Rules Rule of “No Doctrine of
Regarding valid consideration privity of contract
consideration no contract with exception

Meanings &
definition
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Section 2(d) defines consideration as follows:

e Considerationisapriceforthepromiseoftheothe
rpartyanditmayeitherbeintheformof ‘benefit
‘or some ‘detriment "to the parties.
CONSIDERATI Consideration must move at the desire of the
ON promisor.

It may be executed or executory.

Past consideration is valid provided it moved at the
previous request of the promisor.

Inadequacy of consideration is not relevant.

Consideration must be legal.

Consideration must move at the desire of the
promisor

LEGAL RULES

REGARDINGC

ONSIDERATIO
N

Consideration may move from promisee or any other
person:

Executed and executory consideration:
Consideration may be past, present or future
Consideration need not be adequate

Performance of what one is legally bound to perform
Consideration must be real and not illusory

Consideration must not be unlawful, immoral, or
opposed to public policy

. In the case of trust, a beneficiary can enforce his right
under the trust, though he was not a party to the
contract between the settler and the trustee.

SUIT BY A . In the case of a family settlement, if the terms of these
THIRD PARTY settlement are reduced into writing, the members of
TO family who originally had not been parties to the
settlement may enforce the agreement.
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ACONTRACT

VALIDITYOFA

NAGREEMENT

WITHOUTCON
SIDERATION

. In the case of certain marriage contracts

. In the case of assignment of a contract /

arrangements

. Acknowledgement or estoppel
6. In the case of covenant running with the land

. Contracts entered into through an agent

. Natural Love and Affection: Condition to be fulfilled

under section25(1)

a. It must be made out of natural love and affection
between the parties.

. Parties must stand in near relationship to each
other.

. It must be in writing.

. It must also be registered under the law.

. Compensation for past voluntary services: A promise

to compensate, wholly or in part, a person who has
already voluntarily done something for the promisor, is
enforceable under Section 25(2).

a. The services should have been rendered voluntarily.

b. The services must have been rendered for the
promisor.

c. The promisor must be in existence at the time when
services were rendered.

d. The promisor must have intended to compensate the
promisee.

. Promise to pay time barred debt: Where a

promise in writing signed by the person
making it or by his authorized agent, is made
to pay a debt barred by limitation it is valid
without consideration [Section 25(3)].

. Agency: According to Section 185 of the

Indian Contract Act, 1872, no consideration is
necessary to create an agency.
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. Completed gift: In case of completed gifts, the rule no
consideration no contract does not apply

. Bailment: No consideration is required to effect the
contract of bailment (Section148).

. Charity: If a promisee undertakes the liability on
the promise of the person to contribute to
charity, there the contract shall be valid.
(Kadarnathv. GorieMohammad)

General Theory The general rule of law is “No Consideration, No Contract”
of but there are a few exceptional cases where a contract,

. . even though without consideration is valid.
Consideration

“Stranger to a contract can’t sue but in some
exceptional cases the contract may be enforced by a
person who is not a party to the contract.

)~ 4

Stranger to
Contract

Questions

4
R4

uestion
Explain the term ‘Consideration’?
Answer:
Section 2 (d) of the Indian Contract Act,1872 defines consideration as
“when at the desire of the promisor, the promisee or any other person has
done or abstained from doing, or does or abstains from doing or promises
to do or abstain from doing something, such an act or abstinence or
promise is called consideration for the promise”.
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Question 2
Are there any circumstances under which a contract, under the
provisions of the Indian Contract Act 1872, without consideration is
valid? Explain.
Answer:
The general rule is that an agreement made without consideration is void.
Sections 25 and185 of the Indian Contract Act, 1872, provide for exceptions
to this rule where an agreement without consideration is valid. These are:

Love & Affection [Section 25(1)]

Where an agreement is expressed in writing and regi

law for the time being in force for the registf@pion

is made on account of natural love and affecti

Compensation for voluntary servi ]
A promise to compensate, wholly or i ho has
i " is enforceable

at a contract should be supported by consideration. So
ration exists, the Courts are not concerned to its adequacy,
of some value. The adequacy of the consideration is for the
parties to consider at the time of making the agreement, not for the Court
when it is sought to be enforced (Bolton v. Madden). Consideration must
however, be something to which the law attaches value though it need not
be equivalent in value to the promise made.
According to Explanation 2 to Section 25 of the Indian Contract Act, 1872,
an agreement to which the consent of the promisor is freely given is not
void merely because the consideration is inadequate but the inadequacy of
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the consideration may be taken into account by the Court in determining
the question whether the consent of the promisor was freely given.

Question 4

Whether gratuitous promise can be enforced?

Answer:

The word ‘gratuitous’ means ‘free of cost’ or ‘without expecting any return’.
It can therefore be inferred that a gratuitous promise will not result in an
agreement in the absence of consideration. For instance, a pro 0
subscribe to a charitable cause cannot be forced.

Question 5

Explain the legal rules regarding Consideration.
Answer:
a. Consideration must move at the desi € promiso
Consideration must be offered by the pro or the third party at the
igfin “€lement of
promise of

settlement is enforceable.
. Consideration may move frg

omisor, the promisee or any other
ch an act is consideration. In other words,

past consideration must move by a previous request. It is a general
principle that consideration is given and accepted in exchange for the
promise. The consideration, if past, may be the motive but cannot be the
real consideration of a subsequent promise. But in the event of the
services being rendered in the past at the request or the desire of the
promisor, the subsequent promise is regarded as an admission that the
past consideration was not gratuitous.
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e. Consideration need not be adequate: Consideration need not to be of
any particular value. It need not be approximately of equal value with
the promise for which it is exchanged but it must be something which
the law would regard as having some value. Something in return need
not be equal to something given. It can be considered a bad bargain of
the party.
Consideration must be real and not illusory: Consideration must be
real and must not be illusory. It must be something to which the law
attaches some value. If it is legally or physically impossible iifiSh
considered valid consideration.

. Consideration must not be unlawful, immord

policy. Only presence of consideration is not sufficight it m
Anything which is immoral or opposed to public poli
valued as valid consideration.

CASE STUDY ¢

Question 6

ed deed of gift, granted certain
er. By the terms of the deed, it was
ould be paid every year to B,

Provision:

Consideration is one of the essential elements of valid contracts. According
to Sec 2(d), when at the desire of the promisor, the promisee or any other
person has done or abstained from doing or does or abstains from doing or
promises to door abstains from doing something, such actor abstinence or
promise is called a consideration for the promise As per the legal
requirements of a valid consideration, consideration may move from the
promisee or any other party even a stranger. It means that there must be
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consideration and it is immaterial as to who furnishes it. It also puts
forward that, a person can sue on a contract even if the consideration for
the promise is moved from a 3rdparty. The leading case in this regard is the
case of Chinnaya vs. Ramayya, where in it was held that the consideration
can legitimately move from a 3d party.

Present Case:

In the given problem, the contract is between Mr. Singh and his daughter B
is stranger to consideration. Although B did not pay any consideration to A,
yet A is bound to pay the stipulated amount to B as the consid

already flowed from Mr. Singh.

Question 7

pay a sum of * 5,000 per month to Nisha ster of the
Consequently Monika executed an instru in favopef
agreeing to pay the said sum. Afterw
sum to Nisha saying that she is not li
consideration had moved from her.
provisions of the Indian Contr,
to pay the said sum
Answer:
tractVAct, 1872, in India, it is not
plied by the party; it may be
including a stranger to the transaction.
"Chinnayavs. Ramayya” in which the Court

Mr. A Developed a shopping mall at Mumbai at the request of Mr. B
who is a municipal corporate. Mr. C makes agreement to pay Rs. 2,
50,000. Mr. A accepts the proposal of Mr. C. Is this an agreement or a
contract justify your answer.

Answer:

The given case is under the chapter of consideration, which means the
promises executes the work at the desire or under the direction of the
promisor in this set case Mr. A developed a shopping mall at Mumbai with
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the prior request of Mr. B who is a municipal corporate. Mr. C makes
agreement to pay Rs. 2, 50,000 and Mr. A accepted the proposal of Mr. C.
Case: Durgaprasad V/S Baldeo In this case Mr. Durga Prasad constructed
the market under the direction of municipal corporate. Market allotted to
various person, Mr. baldeo was one of them. He made an agreement that he
will pay commission to Mr. Durgaprasad for the land allotment in the
market. But after this agreement Mr. Baldeo failed to pay money to Mr.
Durgaprasad hence Durgaprasad filed a case against baldeo.

Judgment: As mentioned above A developed a shopping mall

the request of B who is a municipal corporate C agree to pa

A as mentioned in the above case C is the stranger Bgewee

there is no valid consideration between A and C becau /S 2

is done voluntarily, there is no lawful consideration.

Question 9

There is a constant quarrel between AnKi
there is a marital discord between tw
husband agrees to pay sum of Rs. 5
allowance of his wife. Provided she
have a claim to get that amoug
Answer:
The given case is u 3 ideration, which means the
promises execu desi under the direction of the
i ' e validity of an agreement i.e. in
ade without consideration is void. However

ereby the husband promised to give some property to
his he refused to perform the action and here the agreement
was held tolPe void.

Judgment: As mentioned above an agreement was entered in to by aAnkit
with his wife Ankita during their quarrels, whereby the husband agrees to
pay the maintenance allowances to his wife provided she stays separately.
In the above case the agreement held to be void because, under the
circumstances, there was no natural love and affection between parties. As
per the exceptions under the consideration section 25(1) love and affection
states that agreement has to be made out of natural love and affection and
it should be between the parties standing near relationship to each other.
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As we seen in this case nearness of relationship, however does not
necessarily import love and affection. Therefore, there is no consideration
made by husband hence it is only an agreement and not a contract.
Therefore, it is a void agreement hence husband need not have to pay
compensation for the separation.

Question 10

A and B are friends. B treats A during A’s illness but does
payment from A for the treatment and A Promises B’s s
Rs. 1000. A being poor is unable to pay. X sues “
recover.

Answer:

between X and A are not in the contract in ence of con
The agreement can be call it as contract if th a consideration present
' 1s illness but

B
Judgment: The agreement betwg

|| C

iends. B treats A during A’s illness but does not accepts
A for the treatment and A Promises B’s son X to pay him

Rs. 1000. A being poor is unable to pay. X sues A for the money can X
recover.
Answer:
The given case is under the chapter of consideration where the agreement
between X and A are not in the contract in the absence of consideration.
The agreement can be call it as contract if there is a consideration present
in contract between 2 people. In this case B treats A during his illness but
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it’s not a valid consideration since it is a voluntary action performed by Mr.
B

Judgement: The agreement between X and A is not the contract in the
absence of a consideration. In this case X father B voluntarily treat A during
his illness apparently it is not a valid consideration because it is voluntary,
whereas consideration to be valid must be given at the desire of the
promisor under section 2(D) if it is a promise to compensate a person who
has voluntarily owe something from the promisor, as per the exceptions
the promisor must be to compensate a person who has himsel

something from the promisor and not to a person who has

the promisor as the son X to whom the promisor

A so A’s promise is not enforceable even under the exc

can’t not recover the money from A

Question 12
Harish says in conversation to Suresh th ill gi ﬁ
i rish daughter

Answer:
The given case is under the chapg

means the promises
of the promisor In 2P

his wish and it was a voluntarily action taken by Harish. The Indian law
says as per the Section 2 (D) anything is done voluntarily, there is no lawful
consideration. To have a legal consideration, consideration must move at
the desire of the promisor here there Harish just expressed his wish
therefore it cannot be a consideration hence there is no contract made in
this case Therefore Mr. Harish need not have to pay certain amount to Mr.
Alok.
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Question 13

Mr. John a principal of an engineering college promised his student
who was studying in the final year engineering that if he allows his
professor to complete the syllabus on time principal john would as the
teacher to passing out in the final exam. The student promised but did
not allow professor to complete syllabus. Professor passed the
student before exams subsequently still the syllabus could not be
completed. The professor filed a suit for the reversal of result can he
succeed? Justify.

Answer:

The given case is under the chapter of consideratk’vhic

means the promises executes the work at the desire o

engineering that if he allows his professor
principal john would as the teacher to passi
student promised but did not allow prof;
Professor passed the student before e
could not be completed.

srefore here giving free marks in
abus is illegal and immoral act hence the
e here professor can filed a suit for the

amit promises to pay Rs. 50,000 to Amita as
and give her a duplex apartment in dadar, after
and entering in to agreement Amit failed to provide the
same, Amifafiled a suit against Amit will she succeed ?
Answer:
The given case is under the chapter of consideration, which means the
promises execute the work at the desire or under the direction of the
promisor. Consideration is essential for the validity of an agreement i.e. in
other words an agreement made without consideration is void. However
section 25 (1) that is natural love and affection; deal with the exception of
this rule. In this set case there is a quarrel between Amit and Amita due to
which there is a marital discord between two. As a part of settlement the
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husband agrees to pay for the maintenance allowances to his wife provided
she stays separately.

Case: Rajlucky V/S Bhootnath An agreement was entered into by a
husband with his wife during quarrels and disagreements, whereby the
husband promised to give someproperty to wife. But after this he refused
to perform the action and here the agreement was held to be void.
Judgment: As mentioned above an agreement was entered in to by Amit
with his wife Amita during their quarrels, whereby the husband agrees to
pay the maintenance allowances to his wife provided she stay

In the above case the agreement held to be void because, u
circumstances, there was no natural love and affec

per the exceptions under the consideration section 25

As we seen in this case nearness of relation
necessarily import love and affection. There

compensation for the separation.

Question 15

Dora is Maisy’s cl ! for 4 hours each week and is paid
i a if she would be prepared to do
arty on Saturday evening and

additional¢feaning had been carried out.

Answer:

In such circumstances, Dora may be entitled to enforce Maisy’s promise. If
we apply the exceptions to the rule of past consideration, we can see that
Dora carried out the cleaning at the promises i.e. at Maisy’s request. The
parties would have understood that the work would be rewarded in some
way, as Dora is Maisy’s employee and it is usual that if an employee works
extra hours they are paid for them. Finally, it goes without saying that the
payment would have been capable of legal enforcement if it had been
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promised beforehand. It was a simple agreement for cleaning services -
which is a perfectly legitimate agreement. Faced with this question then,
you would initially explain that the issue centered on the area of contract
law falling under consideration. You would define consideration and
explain how it is an essential ingredient of a contract. You would then
hopefully identify that the issue lay in the area of past consideration. You
should define past consideration and the exceptions to the rule, citing any
relevant case law. You would then apply the law to the facts as they are
presented and hopefully reach a fully reasoned conclusion.

Question 16

If David agrees to service, my car and then procee

extra £400. If I later say that I am not pr
additional work and products, David will

act (which was not in the car servic
consideration and under the comu
consideration is not

Answer:
This concepti i 0 grasp, but the waters become
dge that there are exceptions to this rule. The
old case of Lamplight v Braith wait. The

additional 2€ts were most certainly not carried out at the promise’s
request. The rule was applied in the later case of Re Casey’s Patents [1892]
and more recently restated in Pao On v Lau Yiu Long.

Question 17

While on duty, Police Officer Jones spots a stolen sports car. A few day
earlier, he saw a poster offering a Rs.1000 reward to anyone who
helped the owner recover the stolen car. Why is Officer Jones not
allowed to accept the reward?
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Answer:

While on duty, Police Officer Jones spots a stolen sports car. A few days
earlier, he saw a poster offering an Rs.1000 reward to anyone who helped
the owner recover the stolen car. Officer Jones not allowed to accept the
reward because a party cannot promise to do something where there is
already the legal obligation to do so.

Question 18

Fazya (F) owns a business which supplies carpets to shops
She agrees to supply and fit carpets in George (G)'s offic
agreed price of £7,500 payable 21 days after fi .F

on 1 July and hands Gan invoice requiring paymen

July, one of G's main clients cancels his account an

cause G significant financial problems.

Advise F on the basis of each of the follo

G contacts F on 14 July, explaining that h

for the carpets.
Answer:
In this situation there

1on and so the modification will not be enforcing able. As
e able to recover the full Rs. 7,500 by virtue of the original

contract.

However, Pinnel's Case provided an exception to this rule, namely that
there will be consideration if the promisor request varied the obligation in
"some respect otherthan a reduction in the amount to be paid, [for
example if the payment was]..on a date earlier than the due date As G
promised to pay the part-payment of Rs 5,000 on 14 July rather than on 22
July which was the original payment date, the requirement of the Pinned
exception is satisfied and so the consideration will be good, meaning that F
can recover the full sum. This exception, however; only applies where
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frequented the immediate payment. Given that G contacted F and the
question states that "F accepts [e d]..immediate payment it is likely that G
suggested the reduced payment of £5,000 rather than F requesting the
payment. As a result, there will be no consideration.

Although F will be satisfied with this outcome, It is also necessary to
consider whether the doctrine of promissory estoppels applies to validate
the modified agreement because this would prevent F from recovering the
full sum. Promissory estoppels will apply if Grelied on the agreement to his
detriment and if G can prove that it would beinconsiderable org

for the court to enable F to rely on her original rights 4. As E
conductinduced G to believe that they could rely o

contract and F would be incur serious financial proble

the full amount from G, who will only have

Question 19

What can be used as Consideration?
Answer:

Consideration in a contract is thg

Answer:
In order fowa contract to be considered valid and enforceable by the courts,
three elements of consideration must be met. If one or more of these
elements are missing, the contract lacks the necessary requirements, it
could potentially be deemed invalid by the court. The required elements of
consideration include:
a. The contract must include a bargain for the terms of the exchange.
This means there must be something that is worth bargaining over to
both the parties.
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b. There must be a mutual exchange between the parties. In simple
terms, all parties involved must benefit from the contract.

. The exchange in the contract must be something of value.

. In addition to the elements of consideration, a contract must contain
certain other elements to be enforceable. While these requirements
vary by state, generally these requirements include:

. Intent by both parties to enter into the agreement
The subject matter must be legal

. One party must make an offer

. The other party must accept an offer

.
x

PAST EXAMINATION QUESTIONS:

MAY - 2018

Question1

State the exceptions to the rule "An agreement without consideration
is void".

Answer:

The general rule is that an agreement without consideration is void.
However, there are certain exceptions to this rule. In the following cases,
the agreement though made without consideration, will be valid and
enforceable.

Natural love and affection:

A written and registered agreement based on natural love and affection
between the parties standing in near relation (e.g. husband and wife) to
each other is enforceable without consideration.

Compensation for past voluntary services: A promise to compensate
wholly or in part, a person who has already voluntarily done for the
promisor, is enforceable, although it is without any con today.

Promise to pay time barred debt:

Where a promise in writing signed by the person making it or by his
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authorized agent is made to pay a debt barred by limitation it is valid and
binding even though without consideration

Agency:

No consideration is necessary to create an agency.

Completed Gift:

In case of gifts the rule no consideration, no contract is not applicable.
Bailment:

No consideration required for this.

Charity:

If one promises to undertake liability to contribute to charity, the contract
shall be valid even though without consideration

NOV - 2019

Question1

Define consideration. What are the legal rules regarding
consideration under the Indian Contract Act, 1872?

Answer:

Section 2(d) of the Indian Contract Act, 1872 defines consideration as
follows: "When at the desire of the promisor, the promisee or any other
person has done or abstained from doing, or does or abstains from doing or
promises to do or abstain from doing something, such an act or abstinence
or promise is called consideration for the promise".

It is defined as “quid-pro-quo’, i.e. “something in return”. This something
needs not to be in terms of money, as stated, it is some right, interest, profit
or benefit accruing to one party or some forbearance, detriment, loss or
responsibility, given suffered or undertaken by the other". However, it
must have some value in the eyes of law and must not be vague or illusory.
Legal Rules Regarding Considerations:

1. Consideration must Move at the desire of the promisor:

An act done at the desire of a third party is not a consideration,

2. Consideration may move from promisee or any other person:
There can be a stranger to consideration but not a stranger to a contract.
3. Executed and Executory Consideration:

When consideration consists of an act it is executed but when it consists of
a promise it is executory.

4. Consideration may be past present or future.

The words “has done or abstained from doing" are recognition of the
doctrine of past consideration.

5. Consideration need not be adequate:

It need not be of any particular value, but it must be something.
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6. Performance of what one is legally bound to perform, cannot be treated
as consideration.

7. Consideration must be real and not illusory.

8. Consideration must not be unlawful, immoral or opposed to public

policy.

JUNE 2022

Question1

The general rule is that an agreement made without consideration is
void.” State the exceptions of this general rule as per the Indian
Contract Act, 1872. 7Marks.

Answer:
An agreement without consideration is void and also a contract without

consideration is void because consideration is an essential part of the
contract.

The legal rules of consideration state that it is mandatory to have
consideration for a valid contract. It is a universal rule that there is no
agreement without consideration and without considering the contract is
void, the universal rule that is “a contract without consideration is void.”

But, there are some exceptions of consideration to this rule.

1) Natural Love and Affection -As per section 25 (1) of the Indian
Contract Act, an agreement that is made between two individuals who are
directly related to each other through blood or are near relations of each
other, where the deal is in writing and has been registered formally and
which can be enforceable in the court of law.

2) Past Voluntary Services -As section 25 (2) of the Contract Act, stated
that "It is a promise to compensate, wholly or in part, a person who has
already voluntarily done something for the promisor, or something which
the promisor was legally compellable to do, or unless."

3) Promise to Pay Time-Barred Debt -As section 25 (3) of the Contract
Act, stated that "It is a promise, made in writing and signed by the person
to be charged therewith or by his agent generally or specifically authorised
in that behalf, to pay wholly or in part a debt of which the creditor might
have enforced payment but for the law for the limitation of suits."
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4) Agency -Section 185 of the Contract Act, provided that no consideration

is required to form a contract of agency. Therefore, when an individual
person is appointed as an Agent, his appointment agreement can be
without consideration and the agreement of appointment is valid.
Whereas, the consideration to an agent is the remuneration but, no
consideration is required at the time of appointment of an agent.

5) Gifts and Charity-When a donor presented a gift to the donee is always
based on natural love and affection. Therefore, the rule agreement without
consideration is void is not applicable to the presentation of gifts.
Similarly, charity is also an exception to this rule. Any transfer in the way
of gift or charity exchanged between donor and donee will be considered
as valid agreement even there is no consideration.

6) Bailment -Section 148 of the Contract Act, defines bailment as the
delivery of goods from one person to another for some purpose. This
delivery is made upon a contract that post accomplishment of the purpose,
the goods will either be returned or disposed of, according to the
directions of the person delivering them. No consideration is required to
effect a contract of bailment.

A J

UNIT: 3

OTHER ESSENTIAL ELEMENTS OF A
CONTRACT
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CAPACITYTO
CONTRACT

FREE CONSENT

6262969699

Capacity refers to the competence of the
parties to make a contract. It is one of the
essential element to form a valid contract.
Every person is competent to contract who-

A. Age of Majority: In India, the age of majority
is regulated by the Indian Majority Act, 1875.

B. Person of sound mind: According
tosection12of Indian Contract Act, “a person
is said to be of sound mind for the purposes
of making a contract if, at the time when he
makes it is capable of understanding it and of
forming a rational judgment as to its effect
upon his interests.

. Contract by disqualified persons: Besides
minors and persons of unsound mind, there
are also other persons who are disqualified
from contracting, partially or wholly, so that
the contracts by such person are void.

Two or more persons are said to consent when
they agree upon the same thing in the same sense

Coercion: Coercion is the committing or
threatening to commit any act, forbidden by the
Indian Penal Code

Undue influence: When one party to a contract is
able to dominate the will of the other and uses the
position to obtain an unfair advantage

Fraud: Fraud exists when a false representation
has been made knowingly with an intention to
deceive the other party, or to induce him to enter a
contract

Misrepresentation: Means a misstatement of a
material fact made believing it to be true, without
an intent to deceive the other party
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Mistake: When both the parties are at a mistake
to a matter of fact to the agreement, the agreement
is altogether void.

-Questions

N\

Question 1
True and false statements. ’

State whether the following state S co t oF incorrect:
A collateral agreement to the void{agre nt 1 o void.
Answer:

Incorrect:

Collateral agreeme ence void.

Question 2

majority can validate any agreement which
as minor and which was void.

State whether the following statements are correct or incorrect:
'An agreement with an alien friend is valid but an agreement with an
alien enemy is void'.

Answer:

Correct

In India, a contract with an alien enemy is void but a contract with an alien
friend is valid under the Indian Contract Act. ... A convicted person cannot

For more Info Visit www. KITest.in
1-1.42




For Enquiry — 6262969604 6262969699
enter into a contract while undergoing sentence. When the period of his
sentence is over or he is pardoned, then his incompetency is also over.

Question 4

Choose the correct answer from the following:
Which one of the following statements is not true about minor's position in
the firm?
+ He cannot become a partner in the firm.
+ A minor and a major can enter into an agreement of part
+ He can be admitted to the benefits in the firm.
+ He can become a partner on becoming major¢
Answer:
A minor and a major can enter into an agreement of par

Question 5
What do you understand by "coercion” e its ei‘t on the

validity of contract?

Answer:

Coercion

Meaning: Coercion means forcj elling agerson to enter into a
und t

to Sec. of thelIndian Contract Act, 1872,
Coercion is itting, or ening to commit any act
forbidden i al Code 1860, or the unlawful detaining,

idable at the option of the aggrieved person.
proof lies on the person who wants to relieve himself
Consequences of coercion.

Question 6

Explain briefly the concept of free consent.

Answer:

Definition of consent.

“Two or more persons are said to consent when they agree upon the same
thing in the same sense.”

Parties are said to have consented when they not only agreed upon the
same thing but also agreed upon that thing in the same sense. ‘Same thing’
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must be understood as the whole content of the agreement. Consequently,
when parties to a contract make some fundamental error as to the nature
of the transaction, or as to the person dealt with or as to the subject-matter
of the agreement, it cannot be said that they have agreed upon

the same thing in the same sense. And if they do not agree in the same
sense, there cannot be consent. A contract cannot arise in the absence of
consent.

Question 7 ?
ud and Mi

List out the points of difference between Fra
representation.

Answer:

S. Basic of Fraud isreprese

No. Differenc ’
e A
Meaning It means a false It means a false
representation of fact representation off act made
made will fully with a in no gently or non-
view to deceive the other | disclosure of a material fact
without any intention to
deceive the other party.

Wilful Vs. Here a false statement is

innocence i i made innocently i.e. without

4
Any intention to deceive

other party.

Belief Person so representing Person so representing
knows the statement is believe it to be true.
not true.

Right to claim damages No right is available to the
will arise here. aggrieved party to claim
damages. However he can
claim recession of contract.

Action Action against deceit. Action for recession.
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Question 8

What is meant by ‘Undue Influence’?

Answer:

Meaning of Undue Influence:

Section 16 of the Indian Contract Act, 1872, states that acontract is said to
be induced by undue influence where the relations subsisting between the
parties are such that the parties are in a position to dominate the will of
the other and used thatposition to obtain unfair advantage over the other.

Question 9

Distinguish between coercion and undue inﬂue’e.
Answer:

there need not be any
ue influence, there must

scinded by the aggrieved party any benefit received has
ored back. In the case of undue influence, the court has

any such directions.

Question 10
Manav sells the goodwill of his retails stores to y for 5 lacs and
promises not to carry on the same business forever and anywhere in
India. Is the agreement

e Valid
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e Void

e Voidable

o [llegal.
Answer:
2. Void.
Reason: As per sec 270of the Indian contract act 1872 and agreement in
restraint of trade is void. However, a buyer of goodwill can put such a
condition on the seller of goodwill that he will not be carry on same
business; however the conditions must be reasonable regardi
duration and the place of the business.

Question 11

Do the following statements amount to involvement
1. Where the vendor of a piece of land tol
that, in his opinion, the land can su
whereas, in truth, the land could su
Answer:
1. The problem is based on the fac

statement is only an
cannot amount to fraud.

Question 12
Ramesh, age n an engineering college. On 1
of 1 lakh from Suresh for the payment of

Answer:

Provision#As per Sec. 68 of the Indian Contract Act, 1872, a minor is liable
to pay out of his property for 'necessaries ' supplied to him or to his minor
dependents that he is legally bound to support.

As per Sec.2, Necessaries means' Goods suitable to the condition in life of
such infant or other person, and to his actual requirement at the time of a
sale and delivery"

Necessaries also include education, training for a trade medical advice etc.
Any loan incurred to obtain necessaries will also make the minor's
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property able i.e. a loan taken by minor to obtain necessaries also binds
him and is recoverable by the lender as of the himself had supplied the
necessary.

Present Case: In the present case, on 15tMarch 2011,
Ramesh, a minor took a loan of 1 lakh from Suresh for payment of his

college fees and agreed to pay on 30thMay 2012. Since the loan is for
education therefore, Ramesh's asset will be liable for repayment of loan.
Thus, Suresh would succeed to recover the loan.

Question 13 ‘
State with reasons whether the following agreeme

Unknown to both the parties,
time of the agreement.

b) Sarvesh sells the goodwill of hi
and Promises not to carry on
anywhere in India.

Answer:

The agreement is v
er muytual mistake of fact hence
ontract Act, 1872, which states
jstake of fact are void.

there were many defects in the motorcycle. Sohan proposed to get it
repaired and promised to pay 40% cost of repairs. After a few days,
the motorcycle did not work at all. Now Surajwants to rescind the
contract. Decide giving reasons.
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Answer:
Misrepresentation: According to Section 18 of the Indian Contract Act,
1872, mis- representation is present:

*+ When a person positively asserts that a fact is true when his
information does not warrant it to be so, though he believes it to be
true.

When there is any breach of duty by a person, which bri
advantage to the person committing it by mi
prejudice.

is the subject of the agreement.

The aggrieved party, in case of misre i b?e other party,
can avoid or rescind the contract i i ontract Act,
1872].

the contract if he, after
kes a benefit under the

to bear 40% of the cost of repairs
inal acceptance of the sale [Longv.Lloyd,

1s absolutely void as there is a mutual mistake of both parties.
In case of bilateral mistake of essential fact, the agreement is void abinitio,
as per Section 20 of the Indian Contract Act, 1872.

Question 16

X buys from Y a painting which both believe to be the work of an old
master and for which X pays a high price. The painting turns out to be
only a modern copy. Discussthe validity of the contract?

Answer:
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The contract is absolutely void as there is a mutual mistake of both the
parties as to the substance or quality of the subject-matter going to be the
very root of the contract. In case of bilateral mistake of essential fact, the
agreement is void abinitio, as per section 20 of the Indian Contract Act,
1872.

Question 17

X' agreed to become an assistant for 5 years to ‘Y’ who was a Doctor
Practicing at Ludhiana. It was also agreed that during the
agreement 'X' will not practice on his own account in L

end of one year, ‘X' left the assistantship of 'Y'a

his own account. Referring to the provisions of th

Act, 1872, decide whether ‘X' could be restrained fr

Answer:

t of service by
which a person binds himself during t ment not to take
service with anyone else directly or in
direct competition with that of hisien i in restraint of trade.
Therefore, X can ber ained ' m practicing on his own
account in Ludhia

The given 8@8# is under the chapter of Fraud which means the active
concealmertt of a fact by a person having knowledge or belief of the fact.
Fraud arises when there is a false representation of a fact made with the
knowledge that is false or without belief in its truth or reckless not carrying
whether it be true or false. In this set case X in consideration of Rs. 5,00,000
from Y agrees to murder Z while borrows the money from K who
knowingly lends money to Y can K recover this amount.

Judgment: As mentioned above in this case x in consideration of Rs. 5,
00,000 from Y agrees to murder Z while borrows the money from k
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knowingly lends money to Y. in this case K is not eligible to recover the
amount, because according to section- 17 Fraud arises when there is a false
representation of a fact made with the knowledge that is false or without
belief in its truth or reckless not carrying whether it be true or false. Here,
Person who takes a risk even he knows that what he does may be
dangerous is comes under the fraud. K knows the fact behind lending
money from him which is used for dangerous event therefore K is fraud
under section- 17

Question 19 Q
A an infant obtains a loan from B. can B asked to Tepay th ney
A?
Answer:
The given case is under the chapter of min ement. In
according to Minor’s agreement, agreement the minor is ¥b1d from the
beginning because a minor has no capacitgto c act. Tl‘ourt says
minor is not supposed to have mature j : is et case A an infant
obtain from B. can B asked to repay th .
Case: MohoriBibi V/S Dharmodas ecuted an agreement
' ney from the mortgagee,

he sued for setting

Rs. 8,000 which
Judgment: As

ans if minor has received any benefit under
not be asked to compensate or pay for it or returning

dulently represent to a money lender that he was the full
age and obtain the loan of Rs. 5,000. Has the money lender any right of
action against the minor for the money lends of for damages for
fraudulent miss-representation?
Answer:
The given case is under the chapter of minor’s agreement. In India
according to Minor’s agreement, agreement with the minor is void from the
because a minor has no capacity to contract. The court says minor is not
supposed to have mature judgment. In this set case A minor fraudulently
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represent to a money lender that he was the full age and obtain the loan of
Rs. 5,000.

Case: MohoriBibi V/S DharmodasGhose A minor executed an agreement
for Rs. 20,000 and received Rs.8,000 as earnest money from the mortgagee;
he sued for setting aside the mortgage. The mortgagee wanted to refund of
Rs.8, 000 which he already paid.

Judgment: As mentioned above here A is a minor who is according to the
section.3 of the Indian Majority Act, 1875 is the person who has not
completed the age of 18years. Indian Majority Act as says that

with minor is a void agreement and it also says minority as

Indian law is defensive to the minor because law fi min

rational decision therefore any false representation by,

Therefore here money lender cannot sue minor

Question 21
Who is sound mind for the purposes of contraeting? ’
Answer:
e A person is said to be of sound purposes of making a
contract if, at the time whe is capable of
dgment as to its effect

ind, but occasionally of sound
is of sound mind.

misrépresenting to be a major. In other words, he cannot be held
liable on an agreement on the ground that since earlier he had
asserted that he had attained majority.

c) Doctrine of Restitution does not apply against a minor i.e., As per
section 70 Obligation of person enjoying benefit of non-gratuitous act
does not apply.

d) Ratification of agreement is not permitted: Ratification means
approval or confirmation. A minor cannot confirm an agreement

made by him during minority on attaining majority. If he wants to
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ratify the agreement, a fresh agreement and fresh consideration for
the new agreement is required.

e) Contract beneficial to Minor; A minor is entitled to enforce a contract
which is of some benefit to him. Minority is a personal privilege and a
minor can take advantage of it and bind other parties.

f) Minor as an agent. A minor can be appointed an agent, but he is not
personally liable for any of his acts.

g) Minor’s liability for necessities: “Any person supplying necessaries of
life to persons who are incapable of contracting is entitl laim
the price from the other’s property”. ‘

Question 23

Essentials of Valid Acceptance

Answer:

Acceptance must be given by that perso to whom t eris

made:
1. An acceptance to be valid must be ’on to whom
offer has been given. In other w
offered and no one else.
. Acceptance must be com

acceptance to o
the time prescribed or within a
limit is fixed within which an

ses, the acceptance must be given
imit. In case, no time is prescribed, the

ould be in total and without any condition.
ce must be communicated in the method specified by

communicated in the method specified by offeree.

. The acceptance must be given before the lapse of offer: A valid
contract can arise only when the acceptance is given before the offer
has elapsed or withdrawn. An acceptance which is made after the
withdrawal of the offer is invalid, and does not create any legal
relationship

. The acceptance must be communicated: It is an important and
essential element of a valid acceptance.

For more Info Visit www. KITest.in




For Enquiry — 6262969604 6262969699

Question 24

Define of Acceptance

Answer:

When the person to whom the proposal is made, signifies his ascent there
to, the proposal (offer) is said to be accepted. A proposal (offer) when
accepted becomes a Promise.

PAST EXAMINATION QUESTLONS:

MAY - 2018

Question1

Examine with reason that the given statement is Correct or Incorrect
"Minor is liable to pay for the necessaries supplied to him".

Answer:

A claim for necessaries supplied to a minor is enforceable by law, but a
minor is not liable for any price that he may promise and never for more
than the value of necessaries.

There is no personal liability on the minor, but only his property (estate) is
liable.

Hence, the statement "minor is liable to pay for necessaries supplied to
him.” is incorrect.

Question2

Define Fraud. Whether "mere silence will amount to fraud" as per the
Indian Contract Act, 18727

Answer:

Fraud means and includes any of the following acts committed by a party to
a contract, or with his connivance, or by his agent, with an interest to
deceive another party there to or his agent, or to induce him to enter into
the contract.
1. Then suggestion, as a fact of that which is not true, by one who
does not believe it to be true.

2. Active concealment of fact by one having knowledge or belief of
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the fact.

3. A promise made without any intention of performing it.

4. An act fitted to deceive.

5. Any act declared as fraudulent bylaw.
Mere silence as to facts likely to affect the willingness of a person to enter
into a contract is not fraud, unless the circumstances of the case are such
that, regard being had to them, it is the duty of the person keeping silent to
speak, unless his silence is, in itself, equivalent to speech.

A party under contract is under no obligation to disclose the to the other
party. "Caveat Emptor” i.e. let the buyer beware I applicable to contracts.
There is no duty to speak in such cases does not amount to fraud. Similarly,
there is no duty to disclose I are within the knowledge of both the parties.

Question3

Examine with reason that the given statement is Correct or Incorrect
"Minor is liable to pay for the necessaries supplied to him".

Answer:

A claim for necessaries supplied to a minor is enforceable by law, but minor
Is not liable for any price that he may promise and never for more than the
value of necessaries.

There is no personal liability on the minor, but only his property (estate) is
liable.

Hence, the statement "minor is liable to pay for necessaries supplied to
him.” is incorrect.

Question4

Define Fraud. Whether "mere silence wily amount to fraud" as per the
Indian ContractAct, 1872?

Answer:

Fraud means and includes any of the following acts committed by a party to
a contract, or with his connivance, or by his agent, with an interest to
deceive another party there to or his agent, or to induce him to enter into
the contract.
1. The suggestion, as a fact of that which is not true, by one who
does not believe it to be true.
. Active concealment off act by one having knowledge or belief of
the fact.
. A promise made without any intention of performing it.
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4. An act fitted to deceive.

5. Any act declared as fraudulent bylaw.
Mere silence as to fact silkily to affect the willingness of a person to enter
into a contract is not fraud, unless the circumstances of the case are such
that, regard being had to them, it is the duty of the person keeping silent to
speak, unless his silence is, in itself, equivalent to speech.

A party under contract is under no obligation to disclose the to the other
party. "Caveat Emptor” i.e. let the buyer beware I applicable to contracts.
There is no duty to speak in such cases does not amount to fraud. Similarly,
there is no duty to disclose I am within the knowledge of both the parties.

Question5

Examine with reason that the given statement is correct or Incorrect
“Minor is liable to pay for the necessaries supplied to him”.

Answer:

A claim for necessaries supplied to a minor is enforceable by law but minor
is not liable for any price that he may promise and never for more than the
value of necessaries. There is no personal liability on the minor, but only
his property (estate) is liable. Hence, the statement “minor is liable to pay
for necessaries supplied to him.” Is incorrect.

Question6

Define Fraud. Whether "mere silence wily amount to fraud” as per the
Indian contract Act, 18727

Answer:

Fraud means and includes any of the following acts committed by a party to
a contract or with his connivance, or by his agent, with an interest to
deceive another party there to or his agent or to induce him to entire into
the contract.

1. The suggestion as a fact of that which is not true by one who does not
believe it to be true.

. Active concealment off act by one having knowledge or belief of the
fact.

3. A promise made without any intention of performing it
. An act fitted to deceive.

. Any act declared as fraudulent bylaw.
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Mere silence as to fact silkily to affect the willingness of a person to enter
into a contract is not fraud unless the circumstance of the case are such that
regard being had to them, it is the duty of the person keeping silent to
speak, unless his silence is in itself, equivalent to speech.

A party under contract is under no obligation to disclose theto the other
party = caveat emptor” i.e. let the buyer beware I applicable to contracts.
There is no duty to speck such cases does not amount to fraud. Similarly,
there is no duty to disclose I am within the knowledge of both the parties.

DEC - 2021

Question 1

Examine the validity of the following contracts as per the Indian
Contract Act, 1872 giving reasons.

J contracts to take in cargo for K at a foreign port. J's government
afterwards declares war against the country in which the port is
situated and therefore the contract could not be fulfilled. K wants
to file a suit against J.

Answer:

As per Section 56 of the Indian Contract Act, 1872 the subsequent or
supervening impossibility renders the contract void. Supervening
impossibility may take place owing to various circumstances as
contemplated under that section, one of which is the declaration of war
subsequent to the contract made. In the instant case the contract when
made between | and K was valid but afterwards J's government declares
war against the country in which the port is situated as a result of which
the contract becomes void. Hence, K cannot file a suit against ] for
performance of the contract.

JUNE - 2022

Question 1

Srishti, a minor, falsely representing her age, enters into an
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agreement with an authorised Laptop dealer Mr. Gupta, owner
of SP Laptops, for purchaseof Laptop on credit amounting =
60,000/- for purchasing a laptop. On1st August 2021. She
promised to pay back the outstanding amount withinterest @
16% p.a by 31% July 2022. She told him that in case she won't
beable to pay the outstanding amount, her father Mr, Ram will
pay back on herbehalf. After One year, when Srishti was asked
to pay the outstandingamount with interest she refused to pay
the amount and told the owner thatshe is minor and now he
can’trecover a single penny from her.

She will be adult on 1stJanuary 2024, only after that agreement can
beratified. Explain by which of the following way Mr. Gupta will
succeed inrecovering the outstanding amount with reference to the
Indian ContractAct, 1872.

() By filing a case against Srishti, a minor for recovery of
outstanding amount with interest?

(i) By filing a case against Mr. Ram, father of Srishti for recovery of
outstanding amount?

(i) By filing a case against Srishti, a minor for recovery of
outstandingamount after she attains maturity? 6 Marks

Answer:

As per Section 11

AgeofMajority:Inindia,theageofmajorityisregulatedbythelndianMajorityAct,1875.

EverypersondomiciledinIndiashallattaintheageofmajorityonthecompletionof18yearsofageand
not before. The age of majority being 18 years, a person less than that age even by a day
would beminor forthe purposeof contracting.

LawrelatingtoMinor’'sagreement/PositionofMinor
. A contract made with or by a minor is void ab-initio
. No ratification after attaining majority
. Minor can be a beneficiary or can take benefit out of a contract
Liability for necessaries

Contract by guardian- howfar enforceable

. Nospecificperformance
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7. No insolvency
8. Partnership
9. Minorcanbeanagent
10. Minor cannot bind parent or guardian
11. Jointcontractbyminor andadult
12. Minor as Shareholder
13. Liability for torts
So as per the section 11 of minor in that law related to minor say that

i. By filing a case against Srishti, a minor for recovery of outstanding
amount with interest = Yes he can recover the amount as with the rule of estoppel.
Aminorcanalwayspleadminorityandisnotstoppedtodo so even where he has taken any loan
or entered into any contract by falsely representingthat he was major. Rule of estoppel
cannot be applied against a minor. It means he can beallowed to plea
hisminorityindefence.

ii. By filing a case against Mr. Ram, father of Srishti for recovery of
outstanding amount- yes he can recover the amount from his father as
she found to be minor so surety of minor be applied on her. In a contract

of guarantee when an adult stands surety for a minor then
he(adult)isliabletothirdpartyasthereisdirectcontractbetweenthesuretyandthethirdparty.

iii. By filing a case against Srishti, a minor for recovery of outstanding
amount after she attains maturity - before attaining maturity he can
recover the amount in the minors estate, but if she is not in capacity to
repay than the surety person or guardian be liable for this.

\ 4
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UNIT: 4
PERFORMANCE OF CONTRACT

By Whom

2

Liability of Joint Promisor

N
Time & Place of Performance of Promise
— y——
Performance of Reciprocal Promises.
N -
Appropriation of Payments
— -
Contracts which need not be Performed
— N
Discharge of a Contract

Performance of
Contract

The parties to a contract must either perform, or offer to
011 M (€N (ORI herform, their respective promises unless such
(01 IV NINNEO M performance is dispensed with or excused under the
(@0)\ WYX K-Sl provisions of the Contract Act or of any other law.

(SECTION37)

e Promisor himself: If there is something in the
contract to show that it was the intention of the
parties that the promise should be performed by the
promisor himself, such promise must be performed

BY WHOM A by the promisor.
CONTRACT e Agent: Where personal consideration is not the
MAYBE foundation of a contract, the promisor or his
PERFORMED representative may employ a competent person to

(SECTION 40, 41 perform it.
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Legal Representatives: A contract which involves
the use of personal skill or is founded on personal
consideration comes to an end on the death of the
promisor.

Third persons: When a promise accepts
performance of the promise from a third person, he
cannot afterwards enforce it against the promisor
That is, performance by a stranger.

Joint promisors: (Section 42): When two or more
persons have made a joint promise, the unless a
contrary intention appears by the contract, all such
persons must jointly fulfill the promise.

1.Time for performance of promise, where no application
is to be made and no time is specified - Section 46

2. Time and place for performance of promise, where
time is specified and no application to be made -
TIME AND Section 47
PLACE FOR 3. Application for performance on certain day to be at
PERFORMANCE proper time and place - Section 48

OF 4. Place for the performance of promise, where no
THEPROMISE application to be made and no place fixed for
performance - Section 49

5. Performance in manner or at time prescribed or
sanctioned by promise - Section50

. Promisor not bound to perform, un less reciprocal
promise ready and willing to perform- Section 51

. Order of performance of reciprocal promises-
Section52

. Liability of party preventing event on which the
PERFORMANCE contract is to take effect - Section53

OF . Effect of default as to that promise which should be
RECIPROCAL first performed, in contract consisting of reciprocal
PROMISE promises (Section54)

. Effects of Failure to Perform at a Time Fixed in a
Contract in which Time is Essential (Section55)
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CONTRACTS,W
HICH NEED
NOT BE
PERFORMED-
WITH THE
CONSENT OF
BOTH
THEPARTIES

Effect of novation, rescission, and alteration of
contract (Section62): “If the parties to a contract
agree to substitute a new contract for it, or to
rescind or alter it, the original contract need not be
performed”

a) Effect of novation: The parties to a contract
may substitute a new contract for the old.

Effect of rescission: A contract is also
discharged by rescission. When the parties to a
contract agree to rescind it, the contract need
not be performed.

Effect of alteration of contract: As in the case
of novation and rescission, so also in a case
where the parties to a contract agree to alter it,
the original contract is rescinded, with the result
that it need not be performed.

Promise may waive or remit performance of
promise: Section 63 - “Every promised may dispense
with or remit, wholly or in part, the performance of
the promise made to him, or may extend the time for
such performance or may accept instead of it any
satisfaction which he thinks fit

Restoration of Benefit under a Voidable Contract
(Section64): The law on the subject is “When a
person at whose option a contract is voidable
rescinds it, the other party thereto need not perform
any promise therein contained in which he is the
promisor.

Obligations of Person who has Received Advantage
under Void

Agreement or contract that becomes void
(Section65)

DISCHARGE OF
A CONTRACT

Discharge by performance: It takes place when the
parties to the contract fulfil their obligations arising
under the contract within the time and in the
manner prescribed. Discharge by performance may
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be

a. Actual performance; or

b. Attempted performance.

Discharge by mutual agreement: Section 62 of the
Indian Contract Act provides if the partiesto a
contract agree to substitute a new contract for it, or
to rescind or remit or alter it, the original contract
need not be performed.

Discharge by impossibility of performance: The
impossibility may exist from the very start. In that
case, it would be impossibility abinitio.

Discharge by lapse of time: A contract should be
performed within a specified period as prescribed
by the Limitation Act, 1963.

Discharge by operation of law: A contract may be
discharged by operation of law which includes by
death of the promisor, by insolvency etc.

Merger of rights: Sometimes, the inferior rights and
the superior rights coincide and meet in one and the
same person.

Discharge by breach of contract: Breach of
contract may be actual breach of contract or
anticipatory breach of contract.

ew contract for an existing contract between
ties are known as:

b) Alteration

c) Rescission

d) Novation.
Answer:
Novation: As per Sec.62 of Indian Contract Act, 1872, a substitution of new
contract for an existing contract between the same parties is known as
novation.
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Question 2

State whether the following statements are correct or incorrect:
Where there are co-sureties a release by the creditor of one of
them does not dis charge the others.

Answer:

CorrectAsperSec.4ofthelndianContractAct, 1872, therelease of one of
the Joint promisor by the promisee does not release him from the
responsibility to the other joint promisor.

Question 3
State with reasons whether the following s‘em

correct or incorrect:

In case of alternative promise one b of which i al and
theother illegal, the whole contract c t be pe@r ed.
Answer:

Incorrect: According to Sec. 58 of Ifidian Cont ct, 1872, in case
of an alternative promise, one bran h is legal and the other
illegal, the legal branch alone e perfor

Question 4

Pick out the co he fellowing and give reason:
i certain day, at a certain price.

t be enforced either by A’s representative or by B. To
is a personal contract and may be performed only
personally.JA personal contract cannot be performed by anybody other
than the promise. Hence, if A dies, the contract cannot been forced.

Question 5

State, in brief, the grounds on the basis of Which a contract is
discharged under the provisions of the IndianContract Act, 1872.
Answer:
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i. Discharge of Contract: A contract under the provisions of Indian
Contract Act, 1872, may be discharged in any of the following ways:
Discharge by performance: Discharge by performance will take
place when there is:
Actual performance (parties fulfilling obligations within time and in
the manner prescribed); or
Attempted performance (promisor offers to perform but promisee
refuses to accept it). This is also known as tender
Discharge by mutual agreement: Discharge also takes
there is substitution [Novation], rescission, alteratio
In these entire cases old contract need not b
Discharge by impossibility of performance:

supervening impossibility). Situation
matter, incapacity, declaration of war

performed before it is barred by
there is no remedy for th

the promisor dies or goes
act by operation of law.
* Where there is a default by one
his part of contract on due date then there is
h of contract can be actual breach or

Question 6

Under what circumstances the original contract need not be
performed as stated under section 62 to 67of the Indian Contract
Act, 18727

Answer:

Contracts which need not be performed as per Sec. 62 to 67 of
IndianContract Act, 1872:
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If the parties to a contract agree to substitute a new contract for it or
rescind or alter it, the original contract need not be performed.

It is done by following:

1 Novation

Rescission

Alteration

Remission
or waiver

Question 7

Explain the rules
time and place
Answer:

Section 46

Novation means substitution. Novation results in
discharge of old contract. It can take place between
thesame persons or between different parties with
mutual consent.

Rescission means cancellation. Old contract is cancelled
and no new contract comes in its place.

consent. It has the effect of tegminating

Promisee may - !
+ Dispense with either or in pa#t the performance of

the promise made
. Extend the time p
« Accept any satisfaction jnstea e performance.

he I Contract'Act, 1872 as regards to
e perfor ce of the promise?

gard to the facts and circumstances of a
ion46).

the usual Rours of business, on such day. Moreover, the delivery
must be made at the usual place of business (Section47).

(iii)Where no place is fixed, it is the duty of the promisor to ask the
promiseeto fix is a son able place for the performance of the
promise. In all cases the promisor must apply to the promisee;
here no distinction is made between an obligation to pay money
andobligation to de liver goods or discharge any other obligation

[Section40].
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The above rules regarding the time and place for the performance
of promise apply, only when the promisor undertakes to perform
the promise without an application being made by the promise.

(iv)Where the promisor has not undertaken to perform the
promise without an application by the promisee, and the promise
is to be performed on a certain day it is the duty of the promise to
apply for performance at proper place and within the usual hour
so business (Section48).

Generally, the performance of any promise may be made i
manner, or at any time which the promlse‘)res
sanctions.

Question 8

Distinction between succession and assi
Answer:

Distinction between two legal concepts,
may be noted carefully. When the ben
process of law, then both burden and

not be called 4¥0ther words, the liability of the son
will be limy f the property inherited by him.

ortheaccept O as his debtor instead of M. Referring
ions of the Indian Contract Act, 1872, state whether N can

Yes, a contract need not be performed when the parties to it agree to
substitute a new contract for it or to rescind or alter it. (Section 62, Indian
Contract Act, 1872). Here, in the given problem, Novation has taken place
as one of the parties has been replaced with a third party. Therefore, N can
claim the money from O.

Question10
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Explain the liability of joint promissor in a sufficient topayonly

M.1/ 5thof his share of debt.' A ‘recovers the whole amount from 'D’
through a legal action.

Decide, under the provisions of the Indian Contract Act, 1872 the
extent to which 'D' can recover the amount from 'E'.

Answer:

According to Sec. 43 of the Indian Contract Act, 1872, the liability of joint
promissor is joint and several.

Where one of several joint promissor has performegd the pr

entitled in the absence of a contract to the contra

contribution from the other joint promissor. If a joi

default in such contribution the remaining joint promi

the loss equal

Present Case:

In the given case each partner is liable to

Since F becomes insolvent and his pri fficient to pay
only 115th of his share, 'F' is liable t : (1/5 of 50,000).
The remaining amountis 1, 40,000 ( 0,000) which is to be
shared equally between D & E i.e. (1,40,000 + 2).
Since D pays the e

andRs70,000 fro

their legal representatives jointly. (Sec.42)

e Any one of the joint promissor may be compelled toper form the
contract. When two or more persons make a joint promise, the
promise may, In the absence of express agreement to the contrary,
compel any one or more of such joint promissor to perform the
whole promise. Thus, it can be concluded that the liability of joint
promissor is joint and several under Para 1 of Sec.43.
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e As per para2 of Sec. 43, each promisor may compel contribution.
Each of the two or more joint promissor may compel every other
promisor to contribute equally with himself to the performance of
the promise unless a contrary intention appears from the contract.
Under para 3of Sec.43, if any one of the two or more promissor
makes default in contribution, there maiming joint promissor be ad
he loses a rising from such default in equal shares.

Question 12

AKkhilesh entered into an agreement with Shekharto deli
(Shekhar) 5,000 bags to be manufactured in hi‘

could not be manufactured because of strike by t

Indian Contract Act, 1872.
Answer:

Delivery of Bags: According to Sectio
Act, 1872 when the performance of a
unlawful subsequent to its for
termed as ‘supervenig@i

which arises subsequent).
lle, not an excuse from
2PS0n has promised to do something,
unless the performance becomes absolutely
becomes absolutely impossible depends

isturbances and the contract in such a case is not
ise agreed bythe parties to the contract (Budget
VsCredit L yonnais).
ilesh could not deliver the bags as promised because of
orkers. This difficulty in performance cannot be considered
as impossilJe of performance attracting Section 56 (Para 2) and hence Mr.
Akhileshis liable to Mr. Shekharfor non- performance of contract

Question 13
X, Y and Z jointly borrowed " 50,000 from A. The whole amount was

repaid to A by Y. Decide in the light of the Indian Contract Act,
1872whether:
+ Y can recover the contribution from X and Z,
+ Legal representatives of X are liable in case of death of X,
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+ Y canrecover the contribution from the assets, in case Z
becomes in solvent.

Answer:

Section 42 of the Indian Contract Act, 1872 requires that when twoormore
persons have made a joint promise, then, unless a contrary intention
appears from the contract, all such persons jointly must fulfill the promise.
In the event of the death of any of them, his representative jointly with the
survivors and in case of the death of all promisors, the representati

all jointly must fulfill the promise.

Section 43 allows the promisee to seek performancﬁrom

promisors. The liability of the joint promisors has t

joint but "joint and several". Section 43 provides that i

express agreement to the contrary, the promiseemay
compelanyoneormoreofthejointpromisor s

formthewholeofthepromise.

appears from the
contract). If any one of the joint promis efault in such
contribution the remaining joi ' ear the loss arising from

and Z because XYZ are joint
X is liable to pay the contribution to Y.
totheextentofpropertyofthedeceasedreceiv

he contribution from Z's assets.

ecomeanassistantfor5yearsto Y who was a doctor
practicing at Chennai. It was also agreed that during the term of
agreement X will not practice on his own account in Chennai. At
the end of one year, X left the assistantship of Y and began to
practice on his own account. Referring to the provisions of the
Indian Contract Act, 1872, decideWhether X could be restrained
from doing so?
Answer:
Provisions:
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Agreements in restraint of trade (Sec. 27): Law has assigned
freedom of contract and freedom of trade to every person. Therefore,
any agreement person of this freedom is unlawful and void. Thus, an
agreement in restraint of trade of any person is opposed to public
policy and void as per Sec.27.
Exceptions to the Rule:
Following are the exceptions to the rule, "All agreements in restraint of
trade are void."

e Sale of Goodwill

e Partnership Agreement

e Trade Combination ‘

e Service contracts
Present Case:
X agreed to become an assistant for 5 ye who was tor
practicing at Chennai. It was also agreed t uring the terg¥ of
agreement X will not practice on his ow tin C ai. At the end
of one year, X left the assistantship of actice on his
own account. As per Sec. 27, X could restraine er service
contracts.

Question 15
i romising to pay " 10,000/-. Later on,

to mak nt. C, who is known to a, pays |,
.However, A was not aware of the payment.
or the amount of * 10000/-. Can B do so?

Therefore, B can sue A only for * 4000.

Question 16

Ajay, Vijay and Sanjay are partners of software business and jointly
promise to pay * 60, 000to Kartik. Over a period of time Vijay became
insolvent, but his assets are sufficient to pay one-fourth of his debts
Sanjay is compelled to pay the whole. Decide whether Sanjay is
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required to pay whole amount himself to Kartik in discharging joint
promise.

Answer:

According to Section 43 of the Indian Contract Act, 1872 when two or more
persons make a joint promise, the promisee may, in absence of express
agreement to the contrary, compel any one or more of such joint promissor
to perform the whole of the promise. Further, if any one of two or more
joint promissormakes default in such contribution, the remaining joint
promissor must bear the loss arising from such default in equ es.
Therefore, in this case, Sanjay is entitled to receive 5,000 f Vi

assets and 27,500 from Ajay.

Question 17

Contracts to sell his car to B on the agre
delivered to B and B pays the agreed pri
an end by performance. Identify the cont
Answer:

Discharge by performance: It takes

fulfill their obligations arising under th
manner prescribed. Discharge

(1) Actual performa

endplace, when each of the parties
r the agreement. When the
is obligation, but the promisee refuses to
ts to attempted performance or tender.

Or attempted performance or tender of performance: It
spmetimes, when the performance becomes due, the promisor
offers to pefform his obligation but the promisee refuses to accept the
performance.

Question 19

Discuss the effect of accepting performance from third person.
Answer:

When a promisee accepts performance of the promise from a third person,
he cannot afterwards enforce it against the promisor. That is, performance
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by a stranger, if accepted by the promisee, these results in discharging the
promisor, although the latter has neither authorized not ratified the act of
the third party

Question 20

A received certain goods from B promising to pay - 100,000/-. Later

on, A expressed his inability to make payment. C, who is known to A,
pays  60,000/- to B on behalf of A. However, A was not awa f the

whether he can do so? Advice. ‘

Answer:
As per Section 41 of the Indian Contract Act, 1872, w
accepts performance of the promise from a third person,

ied the act of
ue only for the

romise in its entirety, the promisee may put an end
has signified, by words or conduct, his

A, singer, ers into a contract with B, the Manager of a theatre, to
sing at his theatre two nights in every week during next two months,
and B engages to pay her '10000 for each night’s performance. On the
sixth night, A willfully absents herself from the theater. B is at liberty
to put an end to the contract.

Answer:

Analysis of Section 39: From language of Section 39 it is clear that in the
case under consideration, the following two rights accrue to the aggrieved
party, namely,
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(a) To terminate the contract

(b) To indicate by words or by conduct that he is interested in its
continuance.

In case the promisee decides to continue the contract, he would not be
entitled to put an end to the contract on this ground subsequently. In either
case, the promisee would be able to claim damages that he suffers as a
result on the breach.

Question 23
By whom a contract may be performed? ‘

Answer:
Person by whom promise is to be Performed-Secti

other cases, the promisor or his representative
person to perform it.

Question 24

“The basicruleis t us orm exactly what he has
promised to per . ting the obligation of parties to
contracts.
Answer:
i contracts (Section 37): The parties to a
or offer to perform, their respective

contrary intention appears from the contract.

ion 37: A contract being an agreement enforceable by

a legal obligation, which subsists until discharged.

of the promise or promises remaining to be performed is the

principal and most usual mode of discharge. The basic rule is that the

promisor must perform exactly what he has promised to perform. The

obligation to perform is absolute. Thus, it may be noted that it is necessary

for a party who wants to enforce the promise made to him, to perform his

promise for himself or offer to perform his promise. Only after that he can

ask the other party to carry out his promise. This is the principle which is
enshrined in Section 37.
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Thus, it is the primary duty of each party to a contract to either perform or

offer to perform his promise. He is absolved from such a responsibility
only when under a provision of law or an act of the other party to the
contract, the performance can be dispensed with or excused.

Thus, from above it can be drawn that performance

PAST EXAMINATION QUESTIONS:
DEC - 2021

A, B, C and D are the four partners in a firm. They jointly promised to
pay  6,00,000 toF. B and C have become insolvent. B was unable to pay
any amount and C could pay only * 50,000. A is compelled to pay the
whole amount to F. Decide the extent to which A can recover the
amount from D with reference to the provisions of the Indian Contract
Act, 1872. (4 Marks)

Answer:

Joint promisors (Section 42 of the Indian Contract Act, 1872)

When two or more persons have made a joint promise, then unless a
contrary intention appears by the contract, all such persons must jointly
fulfil the promise.

Any one of joint promisors may be compelled to perform (Section 43)

As per Section 43 of the Indian Contract Act, 1872, when two or more
persons make a joint promise, the promisee may, in the absence of express
agreement to the contrary, compel any one or more of such joint promisors
to perform the whole of the promise.

If any one of two or more joint promisors makes default in such
contribution, the remaining joint promisors must bear the loss arising from
such default in equal shares.

In the instant case, A, B, C and D have jointly promised to pay * 6,00,000 to
F. B and C become insolvent. B was unable to pay any amount and C could
pay only " 50,000. A is compelled to pay the whole amount to F.

Hence, A is entitled to receive * 50,000 from C and * 2,75,000 from D, as
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worked out below:

From C " 50,000= (C’s Liability * 1,50,000 Less: Amount he could not pay’
1,00,000).

From D ° 2,75,000= (D’s Liability "1,50,000+1/2 of liability of B (Loss)
(1,50,000%1/2) i.e.

* 75,000+1/2 of C’s liability (Loss) (1,00,000*1/2) i.e., * 50,000) In other
words, equal proportioni.e.,” 5,50,000 (i.e.’6,00,000-'50,000) / 2.

Thus, total amount A can receive from C and D comes to °3,25,000
(50,000+2,75,000)

Question 2

Explain any five circumstances under which contracts need not be
performed with the consent of both the parties.

Answer:

Under following circumstances, the contracts need not be performed with
the consent of both the parties:

(i) Novation: Where the parties to a contract substitute a new contract
for the old, it is called novation. A contract in existence may be
substituted by a new contract either between the same parties or
between different parties the consideration mutually being the
discharge of old contract. Novation can take place only by mutual
agreement between the parties. On novation, the old contract is
discharged and consequently it need not be performed. (Section 62
of the Indian Contract Act, 1872)

(i) Rescission: A contract is also discharged by recission. When the
parties to a contract agree to rescind it, the contract need not be
performed. (Section 62)

(iii) Alteration: Where the parties to a contract agree to alter it, the
original contract is rescinded, with the result that it need not be
performed. In other words, a contract is also discharged by
alteration. (Section 62)

(iv) Remission: Every promisee may dispense with or remit, wholly or
in part, the performance of the promise made to him, or may extend
the time for such performance or may accept instead of it any
satisfaction which he thinks fit. In other words, a contract is
discharged by remission. (Section 63)
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(v) Rescinds voidable contract: When a person at whose option a
contract is voidable rescinds it, the other party thereto need not
perform any promise therein contained in which he is the promisor.

(vi) Neglect of promisee: If any promisee neglects or refuses to afford
the promisor reasonable facilities for the performance of his
promise, the promisor is excused by such neglect or refusal as to
any non-performance caused thereby. (Section 67)

\ 4
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UNIT: 5

BREACH OF CONTRACT AND ITS
REMEDIES

BREACH OF Breach means failure of a party to perform his or her
CONTRACT obligation under a contract. Breach of contract may
arise in two ways:

e Actual breach of contract

e Anticipatory breach of contract

Ananticipatorybreachofcontractisabreachofcontract
occurringbeforethetimefixedforperformancehas
arrived. When the promisor refuses altogether to
perform his promise and signifies his unwillingness
even before the time for performance has arrived, it

ANTICIPATORY is called AnticipatoryBreach.
BREACH OF
CONTRACT

Anticipatory breach of a contract may take either of
the following two ways:

e Expressly by words spoken or written, and

o Impliedly by the conduct of one of the parties.
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ACTUAL BREACH
OFCONTRACT

REMEDIES FOR
BREACH OF
CONTRACT

SUIT
FORDAMAGES

PENALTY AND
LIQUIDATED
DAMAGES
(SECTION74)

6262969699

The
partiestoalawfulcontractareboundtoperformtheirresp
ectivepromises.Butwhenoneofthepartiesbreaks the
contract by refusing to perform his promise, he is said
to have committed a breach.

Actual breach of contract may be committed-

At the time when the performance of the contract
isdue.

During the performance of the contract

Suit for Damages
Rescission of Contract

Suitforspecificperformance

Suit for Injunction
Suit upon quantum meruit

Compensation for loss or damage caused by
breach of contract (Section 73)

Compensation for failure to discharge
obligation resembling those created by
contract.

English Law: According to English law, the sum so fixed
in the contract may be interpreted either as liquidated
damages or as a penalty

Indian Law: Indian law makes no distinction between
‘penalty ‘and liquidated damages’. The Courts in India
award only a reasonable compensation not exceeding
the sum so mentioned in the contract. Section 74of the
Contract Act lays down if the parties have fixed what the
damages will be, the courts will never allow
more.Butthecourtmay allow less.
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LT Lu ks Loyt Ldoysis il Whenacontractisbrokenbyoneparty,

act theotherpartymaytreatthecontract as rescinded.

Where one person has rendered service to another in
B circumstances which indicate
OLEDALRV SR o derstandingbetweenthemthatitistobepaidforalthou
ghnoparticular remuneration hasbeen fixed the law will
in forapromisetopay.

Where damages are not an adequate remedy in the case
of breach of contract, the court may in its discretion on
a suit for specific performance directparty in breach,
tocarry out his promise according to the terms of
thecontract.

Suit for specific
performance

Where a party to a contract is negating the terms of a
contract, the court may by issuing an ‘injunction

. S.ult f(?r orders’, restrain him from doing what he promised not
Injunction to do.

pllowing statement is/ are correct or incorrect:
antract, the Court awards remote damages to the

In cases there is a breach of contract, the promisor who breaches
is liable to pay compensation for damages suffered by the promisee.
The compensation can be classified as:
% Those for damages that usually arise in the event of breach of
contract and
#% Those for damages which parties know and anticipated at the
time of entering into the contract called special damages. These
kinds of special damages can be claimed only on previous notice.
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However, no compensation is payable for any remote or any indirect
loss. The rules relation to compensation was enunciated in Hadley vs.
Baxendale.

Question 2

PM Ltd., contracts with Gupta Traders to make and deliver certain
machinery to them by 30.6.2014 for 21.50 lakhs. Due to labour strike,
PM Ltd. could not manufacture and deliver the machinery to Gupta
Traders. Later Gupta Traders procured the machinery fro
manufacturer for 22.75 lakhs. Gupta Traers was also pr
performing a contract which it had made with ith

time of their contract with PM Ltd. and were comp

compensation for breach of contract. Advise Gupta

amount of compensation which it can claim from PM L

the legal provisions of the Indian Contra , 1872.

Answer:

Provision:

Determination of Amount of Com

The rules for determining com ion for loss Pr damages in case of
dian Contract Act, 1872
adleylvs. Baxendale

esult from the breach. (This relates to Special Damages.)

ompensation is not to be given for any remote or indirect

ge sustained by reason of the breach; and such compensation

for damages arising from breach of quasi-contract shall be the same as in
any other contract.

Present Case:

Amount of compensation which Gupta Traders can claim from PM
Ltd. is as follows:

1. Ordinary Damage:
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PM Ltd. shall compensate for the loss of 22.75 lakhs - 21. 50 lakhs =

1.25 lakhs.

This is the loss which had naturally arisen due to default in performing
the contract by the specified date.

. Special Damage:
PM Ltd. shall compensate for the loss of the amount paid by Gupta
Traders to Zenith Traders for breach of contract by Gupta Traders.

However, PM Ltd. shall pay this Special Damage only if it k

rice per bag goes up by " 50 per bag, Xre
until Y agrees to the increased price.Y s
breach of contract. What Y can clai
Answer:
In a Contract of sale of Goods, the dam breach of contract are
i arket price of the goods

50 per bag (550-500)

course of things from such breach or which the parties knew when they
made the contract, to be likely to result from the breach of it.

Such compensation is not given for any remote and indirect loss or damage
sustained by reason of the breach. The explanation to the section further
provides that in estimating the loss or damage from a breach of contract,
the means which existed of remedying the in convenience caused by the
non-performance of the contract must be taken into account
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Question 5

Explain the meaning of "Suit for Injunction” as per the
provisions of the Indian Contract Act, 1872.

Answer:

Injunction means an order of the Court restraining party from carrying
out a particular act. As per the Indian Contract Act, 1872, a suit for
injunction is remedy provided to the aggrieved party on the breach of

do. In general, injunction is a court order by whi
required to perform, or is restrained from performi

personal services.

Question 6

How the damages can be calculated
Answer:
In case of a contract for sale of gg

after the contract has been broken by the
he buyer any further loss even if the market

There are f@#T types of contract breach recognized by law today:
Minor breach

Material breach

Actual breach

Anticipatory breach

Minor Breach Occur

A minor breach (sometimes called a partial breach) occurs when one party
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fails to perform some part of the contract even though the specified item or
service was ultimately delivered. For example, if a homeowner seeks
window replacements with a specific material requirement and the
contractor uses windows of a different material of the same value, this
would be a minor breach. Aside from the departure from one specific
instruction, all parts of the contracted request have nonetheless been
completed and delivered.

Material Breach

On the other hand, a material breach happens when one par
something significantly different from what was Sp‘fied
For instance, a material breach might be if a client req

party is no longer required to perform his
right to remedies.

Note that the following must be presen whether such a
failure to perform is material:

The extent to which the injured will'be depfived of the
benefit reasonably ex

y can Be adequately compensated for
e deprived;

ty failing to perform or to offer to perform will

behavior of the party failing to perform or to offer
with standards of good faith and fair dealing.

An actual b#each of contract is just as it sounds; an actual breach occurs
when one party simply refuses to fulfill their side of the bargain by the due
date or performs their duties incompletely.

Anticipatory Breach

While an actual breach generally examines a refusal to perform that has
already occurred, an anticipatory breach refers to an instance when the
non-breaching party realizes that the other party of the contract will fail to
perform their part of the contract in the future. In this case, the non-
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breaching party can terminate the contract and sue for damages before the

breach actually happens. Oftentimes anticipatory breach may occur when
one party announces in advance of the due date for performance that they
intend not to fulfill their side of the bargain.

Whether you have breached a contract, fear you might, or seek to take
action against someone who has, it is important to know the four categories
of contract breach so you can seek the proper legal response. Our
employment attorneys can help you better evaluate the next steps.i

case of a contract breach.

Question 8

M Ltd contracts with Shanti Traders to make and

prevented from performing a contr
Traders at the time of their contractwi . were compelled
vise Shanti Traders the

ose in the usual course of things from such
rties knew when they made the contract, to be likely

contract must be taken into account.

Applying the above principle of law to the given case, M Ltd is obliged to
compensate for the loss of * 1.25 lakhs (i.e. * 12.75 minus ~ 11.50 =" 1.25
lakhs) which had naturally arisen due to default in performing the contract
by the specified date.

Regarding the amount of compensation which Shanti Traders were
compelled to make to Zenith Traders, it depends upon the fact whether M
Ltd., knew about the contract of Shanti Traders for supply of the
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contracted machinery to Zenith Traders on the specified date. If so, M Ltd
is also obliged to reimburse the compensation which Shanti Traders had to
pay to Zenith Traders for breach of contract. Otherwise M Ltd is not liable

Question 9

Mr. Ramaswamy of Chennai placed an order with Mr. Shah of
Ahmedabad for supply of UridDhall on 10.11.2006 at a contracted
price of * 40 per kg. The order was for the supply of 10 tones within a
month’s time viz. before 09.12.2006. On 04.12.2006 Mr. S

letter to Mr. Ramaswamy stating that the price of UridD

rocketing to " 50 Per. Kg. and he
wouldnotbeabletosupplyasperoriginalcontract.Th

oseto 53on 09.12.06 Advise Mr. Ramaswamy citing

Answer:

The stated problem falls under the head ‘a

defined in Section 39 of the Indian Contrac

The case law applicable here is Frost vs. Kiflight. s in the
problem, price as contracted "40 per A1, seto 50 per kg
ason 4.12.2006 and finally to 53 per

The answer to the problem is thg

Available for a Breached Contract?

ral remedies for breach of contract:
Compensafory Damages: The most common legal remedy, compensatory
damages are a monetary award to compensate the aggrieved party. A court
can order the person who breached the contract to pay the aggrieved party
enough money to get what they were promised by the terms of the
contract.
Restitution: Court orders restitution if they order the breaching party to
pay back the other person the amount the aggrieved party paid initially to
make the aggrieved party “whole” again.
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Punitive Damages: If the breach of contract is especially heinous, a court
may order punitive damages, meant to punish the breaching party for
breaking the terms of the contract.

Specific Performance: A court can force the breaching party to perform
the service or deliver the goods that were promised in a contract.

Question11

What are the Different Types of Breaches?

Answer:
The following are different types of contract breaches:
Minor Breach: a minor breach occurs when one par’sub
or meets the essential obligations of the contract, but do
that is minor and does not affect the contract terms. This 1
partial breach.

to sue for damages.
For example, in a home purchase contract, sing to give the buyer the
keys to the home after the buyer h tract terms is a material
breach.
n ondlparty violates the contract terms so
i the contract (as well as seek

ch prior to that time, then they have committed
jon, or anticipatory breach. If this occurs, the non-
tely consider the contract breached, and take legal

Distinction between liquidated damages and penalty.
Answer:
Penalty and liquidated damages have one thing in common that both are
payable on the occurrence of a breach of contract. It is very difficult to draw
a clear line of distinction between the two but certain principles as laid
down below may be helpful.

1. If the sum payable is so large as to be far in excess of the probable

damage on breach, it is certainly a penalty.
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2. Where a sum is expressed to be payable on a certain date and a

further sum in the event of default being made, the latter sum is a
penalty because mere delay in payment is unlikely to cause damage.

. The expression used by the parties is not final. The court must find
out whether the sum fixed in the contract is in truth a penalty or
liquidated damages. If the sum fixed is extravagant or exorbitant, the
court will regard it is as a penalty even if, it is termed as liquidated
damages in the contract.

. The essence of a penalty is payment of money stipulated
terrorism of the offending party. The essence of liqui
is a genuine pre-estimate of the damage.

. English law makes a distinction between liquida

amount must not, however exceeds t
The courts have not to bother about t
reasonable compensation not exc

Question 13

What Damages Can Be Awar reach ontract?
Answer:
Compensator es: Thi e mo‘ common remedy for breach of

contract. Usually, when compensatory damages are ordered, the breaching
party must pay the other party what was promised elsewhere in the contract.
Restituti hen restitu is ordered, the breaching party is required to pay

to the oth rty’s breach of contract. For instance, if a house cleaner cleaned
part of a pefson’s house, and that person decided she didn’t want him to finish
cleaning the rest of the house, the court could order the homeowner to pay for
the work completed.

Remedies in Equity: A remedy in equity is when the court orders a party to do
something, also known as injunctive relief. This could be in the form of a
cancellation of the contract, which releases the parties from the agreement. It
could also be in the form of a specific performance, which forces the breaching
party to deliver the goods or perform the service they promised in the contract.
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Punitive Damages: Reserved for cases in which a party acted in a morally
reprehensible way, punitive damages are intended to punish the offending

party.

Question 14

How do you prove breach of contract?

Answer:

In order to succeed in a breach of contract claim, for instance,
assistance of your business lawyer, will have to prove the exi
things: an enforceable contract, your performance
defendant's breach of the contract, and the actual dam

Question 15

What happens if there is a breach of con
Answer:
When a breach of contract occurs oris a

for any financial harm caused by the a
a contract arises and informal a
next step is a lawsuit 4,

Question 16
What are the

Answer:

extent of damages that may be recovered.

a total breach, a plaintiff can recover damages in an amount

m or value the plaintiff would have received had the contract been
fully performed by the defendant, including lost profits. If the breach is only
partial, the plaintiff may normally seek damages in an amount equal to the cost
of hiring someone else to complete the performance contemplated by the
contract. However, if the cost of completion is prohibitive and the portion of the
unperformed contract is small, many courts will only award damages in an
amount equal to the difference between the diminished value of the contract as
performed and the full value contemplated by the contract.
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Question 17

What elements must a breach of contract claim?

Answer:

The elements of a breach of contract claim are:

1) Existence of a valid contract

2) Performance or tendered performance by the plaintiff;

3) Material breach by the defendant; and

4) Damages sustained by the plaintiff as a result of that breach.

Question 18

Claims for unpaid notice or unpaid pay in lieu (’otic

Answer:

A claim for unpaid notice or pay in lieu of notice should

breach of contract claim rather than a claim for

wages. If you have not been paid for your n

given a payment in lieu of (instead of) being notice, aes€ claims are
§a1 to the

amount of notice pay that you should i iy tax and national

insurance deducted.

These claims can be made to an g i al, unless you are

claiming more than t imj sed the time limit to

' ill have to make your claim
laim, they can award

ettle a breach of contract?

enforce the settlement: if it is breached, the party in
default could be sued for breach of that contract. ... The settlement of the
lawsuit defines legal requirements of the parties, and is often put in force
by an order of the court after a joint stipulation by the parties.

Question 20
Does breach of contract void the contract?
Answer:
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When a party breaches a contract in a material way, the non-breaching
party generally has two choices. He/she/it can either rescind the contract,
meaning that neither party would have any ongoing obligation, or continue
to with the contract but sue for damages incurred due to the breach.

Question 21

Can a written contract be broken?

Answer:

So in many situations agreements are being broken all the tim
way in which they are being broken is not fundamental to t
the contract. ... If an agreement is illegal, then it is

you can break it without legal sanctions.

Question 22

What are the elements of a valid contra
Answer:
Elements of a contract. The requisite ele
demonstrate the formation of a legally,
(1) Offer;
(2) Acceptance;
(3) Consideration;
(4) Mutuality of obli
in cegain circumstances,

4

contract actions. They include:

(1) Unconscionability: Unconscionable contracts are those that violate
public policy by being so unjust as to offend the court’s sense of fairness.
Sometimes called “contracts against public policy,” unconscionable
contracts usually result from a gross disparity in the parties’ bargaining
power, as can happen when one party is a business person and the other
party is elderly, illiterate, or not fluent in English. But a mere disparity in
bargaining power will not to overturn an otherwise valid contract, unless a
court finds that the resulting contract is one that no mentally competent
person would enter and that no fair and honest person would accept.

(2) Mistake: Ordinarily, to constitute a valid defence in an action for
breach of contract the mistake must be a mutual one made by all of the
parties to the contract. However, when the mistake is obvious from the face
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of the contract, knowledge of the mistake will be imputed to each party.
Thus, a contract that by its terms designates a horse as the subject matter
will be enforced unless both parties agree that a different subject matter
was intended. On the other hand, if the same contract designates a pig as
the subject matter in 99 paragraphs of the agreement, but mentions a horse
in only one paragraph, a court will not force the defendant to sell his horse
if it is obvious that the one paragraph contains an error.

(3) Fraud: Fraud occurs when one party intentionally deceives another
party as to the nature and consequences of a contract, and the deceived
party is injured as a result. In most cases, fraud requires an affirmative act,
such as a wilful misrepresentation or concealment of a material fact. In a
few cases where a special relationship exists between the parties, such as
between attorney and client, simple nondisclosure of a material fact may
amount to fraud. Regardless of the underlying relationship between the
parties, however, a court will not void a contract due to fraud unless the
defendant demonstrates that he or she was induced to enter the contract
by fraudulent conduct and not merely that the plaintiff made a false
statement at some point in time.

(4) Undue influence: Undue influence occurs when one party exercises
such control over a second party as to overcome the independent judgment
and free will of the second party. In reviewing claims of undue influence,
courts look to see whether the plaintiff preyed on and exploited a known
psychological or physical weakness when securing the defendant’s assent
to a contract. However, evidence that the plaintiff merely used aggressive
and unsavory tactics in securing the defendant’s asset will not suffice to
overturn a contract on grounds of undue influence, unless those tactics had
the effect of substituting the plaintiff’'s will and judgment for the
defendant’s.

(5) Duress: Duress consists of any wrongful act that coerces another
person to enter a contract that he or she would not have entered
voluntarily. Blackmail, physical violence, a show of force, and threats to
institute legal proceedings in an abusive manner may all constitute
sufficient duress to void a contract. However, a defendant claiming duress
must demonstrate that sufficient harm was threatened or inflicted to justify
finding that the defendant had no reasonable choice but to enter the
contract on the terms dictated by the plaintiff.

Question 24
Comment: When a claim for Qquantum Meruit -arises?

Answer:
A claim for quantum Meruit shall arise under the following circumstances:

1. When the contract is discovered to be force 1(Section65, Indian
For more Info Visit www. KITest.in

1-1.91




For Enquiry — 6262969604 6262969699
Contract Act, 1872) i.e. when the agreement is discovered to be void or

becomes void, any person receiving benefit under such an agreement or
contract is bound to restore it.

. When one party abandons or refuses to perform the contract. Where
there is a breach of contract, the aggrieved party is entitled to claim
reasonable compensation for what he has done under the contract.

. When a contact is divisible, and the party in default, has enjoyed the part
performance, the party in default may sue on quantum Meruit.

. When an indivisible contract for lump sum is performed
person who has performed can claim the lum@m 1
bad workmanship.

Question 25
Correct or complete the sentence and rw

I. The breach of contact occurs when a party acce t to perform his
obligations on due date
8 A N\ j

II. In case of breach of a contract for the sale of goods, the measure
of damages is the difference between the contract price and
market price on the date of Enforcement of contract

Answer:

L. is i and iicomplete. “The breach of contact
fails to his obligations on due date and

igation on due date”.

“The claim on quantum Meruit can always be filed by a party
who is not at fault.” The statement is true or false?

. The 'earnest money' is a part of purchase price and in advance
and is liable to be forfeited. Whereas, the security deposit is
refundable and not liable to be forfeited. The statement is true
or false?

Answer:

1. False, as the defaulting may also use on quantum Meruit for work
done if contract is divisible and the other party has accepted work
done.

2. True, as it is the legal position
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Question 27
Choose the correct option:
Generally, which of the following damages are not recoverable?

1. Ordinary damages

2. Special damages

3. Remote damages

4. Nominal damages
Answer: c y N
Remote damage: Any damage occurring from a defendant's act that cannot
reasonably be anticipated by the defendant, or that is not the natural and
ordinary result of such act. A defendant will typically not be held liable *
for remote damages to a plaintiff's person or property.

The damages to be payable are determi eping in vi
suffered on the date of ’

1. Making the contract

2. Breach

3. Enforcement of right

4. None of these
Answer: b
A breach can occurg ithin the time frame
specified in the in accordance with the terms of

ever. If one party fails to perform

while the her duties under the contract, the performing
party is e ies for breach of contract

uestign 28
‘The ‘earnest money' is a part of purchase price and in advance and is
liable to be forfeited. Whereas, the security deposit is refundable and
not liable to be forfeited. The statement is true or false?

Answ ,

True, as legal position

uestion

“Nominal damages are very small in amount and are awarded”. Justify
Answer:

Nominal damages are very small in amount and are awarded to simply to
establish party's right to claim damages.

Question 30
Answer the following statement:
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I. When a party rightfully rescind (i.e., cancel) the contract, he is?

II. A contracted to supply 100 bags of rice to B on 30.12.06. Before the
due date of performance (i.e., 30" December, 2006), A informed B
that he will not supply any rice to B as contracted. In this case.

II1. A court order for restraining a person form doing something which
he promised not to do. Can be obtained by filing a suit for

IV. An amount of compensation fixed for breach, which is
disproportionate to the damages which may result on breach, is

known as
V. The court may grant rescission where the contract is.

Answer:

I.  Discharged from all obligations under the contract and entltled to
receive compensation, form the defaulting party, for damages due to
non-performance &

There is anticipatory breach of contract. and hence B may
immediately treat the contract cancelled

A court order for restraining a person form doing something
which the he promised not to do. Can be obtained by filing a suit
for injunction.

An amount of compensation fixed for breach, which is
disproportionate to the damages which may result on breach, is
known as penalty.
The court may grant rescission where the contract is voidable at the
option of plaintiff.

PAST EXAMINATION QUESTIONS

MAY-2018

Question1

M Ltd., contract with Shanti Traders to make and deliver certain machinery to
them by 30.6.2017 for Rs. 11.50 lakhs. Due to labourstrike, M Ltd. could not
manufacture and deliver the machinery Traders. Later, Shanti Traders procured
the machinery from manufacturer for Rs.12.75 lakhs. Due to these Shanti
Traders was also prevented from performing a contract which it had made with

For more Info Visit www. KITest.in
1-1.94




For Enquiry — 6262969604 6262969699

Zenith traders at the time of their contract with M Ltd. and were compelled to
pay compensation for breach of contract. Advise Shanti Traders the amount of
compensation which it can claim from M Ltd., referring to the legal provision
of the Indian Contract Act, 1872.

Answer:

When a contract has been broken, the party who suffers by such beach in entitled to
receive, from the party who has brokenthe contract compensation for any loss or
damage caused to him thereby, which naturally arose in the usual course of things
from such breach, or which parties know when they made the contract to be likely to
result from the breach of it.

Such compensation is not to be given for any remote or indirect loss or damage
sustained by reasons of the breach.

In the given case, Shanti Traders suffered also sRs.1.25 lakhs (12.75-11.50) due to
breach of contract by M Ltd. This naturally arose in the usual course of things. Shanti
Tradersalso had to pay penalty to Z enithTraders for breach of contract, which
should be considered as in direct loss or remote loss for which M Ltd. cannot be held
responsible.

Therefore, Shanti Traders can claim an amount of Rs.1.25 lakh from M Ltd. and
nothing beyond.

JUNE 2022

Question1

a) Sheena was a classical dancer. She entered into an agreement with
ShitalVidyaMandir for 60 dance performances. As per the contract, she was
supposed to perform every weekend and she will be paid X 10,000/- per
performance. However, after a month, she was absent without informing,
due to her personal reasons. Answer the following questions as per the
Indian Contract Act, 1872. 4 Marks

(i) Whether the management of ShitalVidyaMandir has right to terminate
the contract?

(ii) If the management of ShitalVidyaMandir informed Sheena about its
continuance, can the management still rescind the contract after a month
on this ground subsequently?

(iii) Can the ShitalVidyaMandir claim damages that it has suffered because of
this breach in any of the above cases?
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Answer:
Section 39 in The Indian Contract Act, 1872

Effect of refusal of party to perform promise wholly.—When a party to a contract has
refused to perform, or disabled himself from performing, his promise in its entirety,
the promisee may put an end to the contract, unless he has signified, by words or
conduct, his acquiescence in its continuance. —When a party to a contract has refused
to perform, or disabled himself from performing, his promise in its entirety, the
promisee may put an end to the contract, unless he has signified, by words or conduct,
his acquiescence in its continuance."sheena cannot rescind the contract but can claim
the compensation for the damages sustained by him through sheena’s failure

X

UNIT: 6

CONTINGENT AND QUASICONTRACTS
B

WOLUEL[& WM “A contract to do or not to do something, if some
CONTRACTS event, collateral to such contract, does or does not
happen”.

L 4
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If it is contingent on the happening of a future event, it
is enforceable when the event happens.

If it is contingent on a future event not happening. It
can be enforced when happening of that event
becomes impossible or it does not happen at the
expiry of time fixed for non-happening of the event.

RULES FOR
ENFORCEMENT

If the future event is the act of a living person any
conduct of that person which prevents the event
happening within a definite time renders the even
time possible.

If the future event is impossible at the time of the
contract is made, the contract is void abinitio.

A quasi or constructive contract rests upon the maxims,
QUASI “No man must grow rich out of another person’s loss”.

CONTRACTS
o

&

| ~—
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Cases Deemed as
Quasi — Contracts

.0

Question 1

Pick-up the correct answer from the following:
A contract of insurances
e (Contingent contract
e Wagering agreement ’
Contract of guarantee
Unilateral agreement
Answer:

Contingent contract

Question 2

Pick-up the cofre swer fi llowing and give reasons:
act

Contingent Lo
Voi

conditiona

Question 3

Distinguish between a Wagering Contract and a Contingent
Contract.
Answer:

Difference between Wagering Agreement and Contingent Contract
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S.

No.

Basis

Wagering Agreement

Contingent Contract

1.

Meaning

A wagering agreement is a
promise -to give money or
money's worth up on the
determination or
circumstances of an
uncertain event.

A contingent contract
on the other hand is a
contract to do or not to
do something if some

Reciprocal
promises

A wagering agreement
consists of reciprocal
promises.

A contingent contract
may not contain
reciprocal promise.

Event

In a wagering agreem
uncertain event i sole
determining facfor.

A wagering agreement is
essentially of a contingent
nature.

In ntfngent contract
thgevVent is only
ateral.

A contingent contract
may not be of a
wagering nature.

Type of
contract

wageriMent is

A contingent contract is
valid.

a contract

Question 5

Define Quasi Contract states features of it?
Answer:

tandby 'Quasi-Contract? Discuss.

e of contract in which one party is bound to pay

em and such a contract is called a quasi- contract. The main
objective of'the quasi contract is to prevent
unjust enrichment or unjust benefit that is no man should grow rich out of
another person's loss. This theory was originally propounded by Lord

Manifield in the case Moses VsMacferlan.
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A quasi-contract may be defined as "a transaction in which there is no
contract between the parties; the law creates certain rights and obligations
between them which are similar to those created by a contract.”
Features
+ The quasi contract is imposed by law as it does not arise from any
formal agreement. It is a relation created by law between two persons
and this relation is similar to the relation created by contract.
The basis of the quasi contracts is the principles of justice,
good conscience.
The quasi contract grants a right on one

person or persons only and not against
When an agreement is created under quasi

who is in default, as if the person has
breached the contract

Question 6

Supplies to B, a lu ries,suitable to his conditions in
life. In this case;
Answer:

ecessaries suitable to his conditions in life. In

contract?

ract is not a true contract, mutual assent is not
necessdfghand a court may impose an obligation without regard to the
intent of t arties. When a party sues for damages under a quasi-
contract, th€ remedy is typically restitution or recovery under a theory of
quantum meruit.

Question 8

What are the elements of a quasi-contract?

Answer:

Quasi Contract Elements. There are three inherent principles to a quasi-
contract. The plaintiff must show evidence of the goods or services they
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should have been compensated for. The defendant must have accepted
those goods or services and receive some type of benefit from them.

Question 9

Is a quasi-contract the same as an implied contract?

Answer:

An implied-in-fact contract is formed by non-verbal conduct or actions
between two parties. ... An implied-in-law contract is a quasi-

contract which is imposed by the law on both parties, even th ither
party had any intention of entering into a contractl‘agre

Question 10
Complete the sentence and rewrite it:
1. A contract to do or not to do somet if some eventj€ollateral
to such contract, does or does not h is leg‘known as-

2. A contingent contractis .
Answer:

1. Wagering agreement: A contract to do or not to do something if
some event collateral to such contract does not happen. A
void agreement is on agreement without any legal effect and cannot
be enforced in a court of law. The following are instance of void
agreements. A agrees to pay a sum of money to B if a certain ship
doesn't return

2. Valid: A contingent contract will be valid only if it is a contract to do
or not to do something. For instance, if a person A contracts to pay B,

‘another person, a sum of 10,000 if B's house is burnt, it is a valid

contingent contract.

of a contingent contract becomes due only upon the
resent uncertain event. State the statement is true or

The statement is False.”The performance of a contingent contract becomes
due only upon the happening or non-happening of future uncertain event”.

Question12
What are the Similarities between Quasi Contracts and Contracts?
Answer:
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The result of contract and quasi contract are similar to that of contracts. So
far as the claim for damages are concerned they are very similar to that of
contracts because section 73 of the Indian Contract Act, 1872 provides
remedies for the breach of quasi contracts as provided for the breach of
express contracts in various sections of the Indian Contract Act, 1872.
Remedies are available under quasi contract under Indian contract act,
1872

Question 13

Explain briefly: The duties and liabilities of a finder of
treated at par with bailee.

Answer:
Duties and Liabilities of finder of goods: The dutigs and liab#lisies offa finder
of goods are treated at par with bailee. A p ho finds go
to another and takes the custody, is subject same regponsibility as
2). bound to take

similar circumstances, take of his own
value. He must also take all neceg

he does not take, he @v,
Till the owner is fo ggferty imthe goods will vest in the finder

Supply of necessaries to persons who are incompetent to contract
(Section68).

Payment by the interested person (Sec.69).

Non-gratuitous acts (Section70).

Finder of Goods (Section71).

Payment of money or deliver of goods by mistake or under coercion
(Section72).
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Question15
Essentials of Contingent Contracts
Answer:
1. Depends on happening or non-happening of a certain event
2. The contract is contingent on the happening or the non-happening of
a certain event. These said events can be precedent or subsequent,
this will not matter.
. The event is collateral to the contract
. Itis important that the event is not a part of the contract. not be
the performance promised or a consideration for a pr
. The event should not be a mere will of the pl‘isor
. The event cannot be a wish of the promisor.
. The event should be uncertain
. The event is sure to happen, then the contract is due
This is not a contingent contract. The should be u ain.

Question 16

A’s property was wrongly advertise{for s

government revenue due from B, In ve B’s property, A paid
the government dues, In this is entitled’to recover the amount
or not?

Answer:

On the basis o as tract, A i i to recover the amount of dues

uestionl
Enumerate the rights of the finder of lost goods.
Answer:
Finding is not keeping. The finder must make reasonable efforts to locate
the real owner and may also spend reasonable money in taking care of the
goods found. However, he earns certain rights also as against the goods
found as well as the owner of those goods. His rights are:
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1. He has a right of lien over the goods for his expenses. But he has no
right to sue the owner for any such compensation (Section168).

2. He can sue for any specific reward, which the owner has offered for
the return of goods (Section168).

3. He can even sell the goods under the following circumstances:

a) If the owner cannot with reasonable diligence be found;

b) If found, he refuses to pay the lawful charges of the finder;

c) Ifthegoodsareinthedangerofperishingoroflosingthegreaterpartoftheir
value

d) If the lawful charges of the finder, in respect of the gogd§fou
amount to more than two thirds of their Valu‘Secti ).

Question 19
is used in the Indian Contract i e partd
quasi contract?

Answer: ’

Certain relations resembling those cre y con

Question 20
Distinction betwee asi C @ S and racts

Answer: B

CONTRACTS ‘WONTRACTS

A contract is a contract A quasi-contract is not a real contract.
between two parties. In Quasi contracts are also known as
contract, always there is an “constructive contracts” or “certain
agreement between the relations resembling those created by
parties. contracts”.

In con , alwﬂs there is Where as in quasi-contract, there is no
an agree between the agreement between the parties.
parties.

In contract, the parties must In quasi-contract, the parties do not
give their consent to it consent.

In contract, the liability In quasi-contract, the liability exists
exists between the parties by independent of the agreement and rests
the terms of the parties upon equity, justice and good conscience.
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It is created by the operation

of the contract.

It is right in ram, and also
right in person is.

2(h) of the Indian contract
act, 1872, defines contract:
“an agreement enforceable
by law is a contract”

Essentials:
Free consent;

The parties must be
competent;

There must be lawful
consideration and lawful
object;

The agreement
expressly be
void; and

If the in e requires,
mu regist .
&S

6262969699
It is imposed by law. It is not created by

the operation of the contract.

[t is right in person am. lL.e. strictly
available against a person and is not
available against the entire world.

Salmond defines quasi contracts: “there
are certain obligations which are not in
truth contractual in the sense of resting
on agreement, but which the law treats as

if they were”.

ated by

Essentials:

[tisimp law. It is no

contract;

Z rent out his house situated at Mumbai to W for arent of t 10,000 per
month. A sum of t 5 lac, the house tax payable by Z to the Municipal

Corporation being in

arrears, his house is advertised for sale by the corporation. W pays
the corporation, the sum due from Z to avoid legal consequences.

Referring to the provisions of the Indian Contract Act, 1872 decide
whether W is entitled to get the reimbursement of the said amount

from Z.
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Answer:

Provision:

According to Sec. 69 of the Indian Contract Ac( 1872, "A person who is
interested in the payment of money which another is bound by law to pay,
and who therefore pays it, is entitled to be reimbursed by the other." -
Present Case: W has made the payment of lawful dues of Z in which W had
an interest. Therefore, was entitled to get the reimbursement from

Question 22

X, a minor was studying M.Com. In a college. O

assets. Referring to the provisions of the
decide whether B would succeed.
Answer:

Yes, B can proceed against the assets

contract, or any one
another person wi

of his own{ease, pays the Government, the sum due from X. Referring
to the provisions of the Indian Contract Act, 1872 decide whether X is
liable to make good to Y, the amounts O paid?

Answer:

Yes, X is bound to make good to Y the amount so paid. Section 69 of the
Indian Contract Act, 1872, provides that “A person, who is interested in the
payment of money which another is bound by law to pay, and who
therefore pays it, is entitled to be reimbursed by the other. In the given
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case Y has made the payment of lawful dues of X in which Y had an interest.
Therefore, Y is entitled to get her reimbursement from X.

PAST EXAMINATION QUESTIONS:

NOVY - 2018

Question 1

What is Contingent Contract? Discuss the essentials of Contingent Contract as
per the Indian Contract Act, 1872.

Answer:

A Contingent Contract is a contract to do or not to do something, if some event,
collateral to such contract, does or does not happen. Contracts of insurance,
indemnity and guarantee full under this category.

The essential constituents of a canting net contractures:

a) The performance of a contingent contract would depend upon the
happening or non-happening of some event. Or condition.

Example:
Promisesto pay{Rs. 50,000 to B if it rain son first of the next month.

b) The eventreferred to is collateral to the contract. The event is not part of the
contract. The eventshould be neither performance promised any a
consideration for a promise.

c) The contingent event should not be a more will of the promisor.
Theeventshould be contingent in addition to being the will of the promisor.

d) The eventmust be uncertain. Where the event is certain or bound to
happen, the contract is due to be performed, then it is not a contingent

contract.
NOV - 2019
Question 1

X found a wallet in a restaurant. He enquired of all the customers present there
but the true owner could not be found. He handed over the same to the manager
of the restaurant to keep till the true owner is found. After a week he went back
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to the restaurant to enquire about the wallet. The manager refused to return it
back to X, saying that it did not belong to him.

In the light of the Indian Contract Act, 1872, can X recover it from the Manager?
Answer:

The finder of goods has no right to sue the owner for compensation for trouble and
Expense Voluntarily incurred by him to presume the goods and to find the true
owner, but he may retain the goods against the owner until he receives such
compensation, until then the finder may retain the goods with him.

In the given case X finds a wallet in a restaurant and hands it over to the manager as
the true owner could not be traced. After a week demands the wallet back from the
manager, which he refuses to give, saying it did not belong to X.

Held, the manager must return the wallet to 'X' as he being the finder of lost goods
was entitled to retain the goods found against everybody except the true owner.

Thus, X can recover the wallet from the manager.

DEC - 2020

Answer any four questions from the remaining five questions (Marks 4)

Question 1

(a) Mr. X a businessman has been fighting a long drawn litigation with Mr. Y an
industrialist. To support his legal campaign, he enlists the services of Mr. Ca
judicial officer starting that the amount of Rs. 10 lakhs would be paid to him if
he does not take up the brief of Mr. Y.

Mr. C agrees but, at the end of the litigation Mr. X refuses to pay to Mr. C Decide
whether Mr. C can recover the amount promised by Mr. X under the provision of
the Indian Contract Act, 1872?

Answer :

(a) Provision: As per Sec. 28 of Indian Contract Act, 1872 an agreement in restrain of
legal proceeding is the one by which any party thereto is restricted absolutely from
enforcing his rights under a contract through a court or which abridges the usual
period for starting legal proceeding. A contract of this nature is void. So problem
asked in question is based upon Sec. 28 which is one of the essential of valid contract.
Thus any agreement in restrain of legal proceeding is void and one without legal
effect.

Conclusion: Thus Mr. C cannot recover amounts of Rs. 10 lakh from Mr. X as it is
illegal agreement hence void and cannot be enforced by law.
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Question 2

(a) Define Misrepresentation and Fraud. Explain the Difference between Fraud
and Misrepresentation as per the Indian Contract Act, 1872.
Answer:

(a) Misrepresentation (Section 18):-
In case of misrepresentation a party innocently makes wrong statement.

In case of misrepresentation the intention of a party is not to deceive the another
party.

In case of misrepresentation a person represents something which is not actually true
but he believes it to be true.

Note: - In case of misrepresentation the aggrieved party can avoid the contract.

Misrepresentation means and includes -
1. the positive assertion, in a manner not warranted by the information of the person
making it, of that which is not true, though he believes it to be true;

2. any breach of duty which, without an intent to deceive, gains an advantage to the
person committing it, or any one claiming under him; by misleading another to his
prejudice or to the prejudice of any one claiming under him;

3. Causing, however, innocently, a party to an agreement to make a mistake as to the
substance of the thing which is the subject of the agreement.

Fraud (Section 17):

In case of fraud one party or his agent (with the consent of the another party) try to
induce another party to enter into a contract with an intention to deceive another
party. Following thing are considered as fraud :

(i) Suggestion or representation of the fact to another party which is actually not true
and the represent or himself does not believe it to be true.

Example: A sells by auction his horse to B which A knows to be Unsound. A says to

B that the horse is absolutely sounds, but later came to know by B that the horse is
unsound. This is a fraud.

(ii) Active concealment of a fact which represents or has knowledge.

(iii) A promise made without intention to perform it.

(iv) Any act done or fitted to deceive another party.
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(v) Any act or omission which is specifically declared as fraudulent.

Note:-only those frauds are covered under Indian contract act which results in a
contract i.e. due to which a party enter into a contract & those frauds are not caused
under this act which does not lead the other party to enter into a contract.

Distinction between fraud and misrepresentation:

Basis of difference

Section

Intention

Knowledge of truth

Recession of
thecontract and claim
fordamages

Means to discover the

truth

Fraud

Section 17

To deceive the other

party byhiding the truth.

The person making the

suggestion believes that
thestatement as untrue

The injured party can
repudiatethe contract
and claimdamages.

The party using the
fraudulentact cannot
secure or protect
himself by saying that
theinjured party had

means tocover the truth.

Misrepresentation

Section 18

There is no such intention
todeceive the other party.

The person making the

statement believes it to be
true,although it is not true.

The injured party is entitledto
repudiate the contract orsue
for restitution but
cannotclaim the damages.

Party can always plead that
the injured party had the
means todiscover the truth.

(b) In light of provisions of the Indian Contract Act, 1872 answer the following:

(i) Mr. S and Mr. R made contract wherein Mr. S agreed to deliver paper cup
manufacture machine to Mr. R and to receive payment on delivery. On the
delivery date, Mr. R didn’t pay the agreed price. Decide whether Mr. S is bound
to fulfill his promise at the time of delivery?

Answer:

(c) (i)Provision : According to section 51 of Indian Contract Act, 1872. When a

contract consists of Reciprocal Promises to be simultaneously performed, no
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promisor needs to perform his promise unless the promise is ready & willingto
perform his reciprocal promise. Such promises constitute concurrent conditions & the
performance of one of the promises is conditional on the performance of the other. If
one of the promises is not performed the other too need not to be performed.

Facts of case & conclusion: In the given case R did not pay the agreed price on the
delivery date therefore R will be guilty of breach of promise & the breach would relive
S of the obligation to perform his promise & would enable S to treat the contract as at
an end.

(ii) Mr. Y given loan to Mr. G of INR 30, 00,000. Mr. G defaulted the loan on due
date and debt became time barred. After the time barred debt, Mr. G agreed to
settle the full amount to Mr. Y. whether acceptance of time barred debt contract
is enforceable in law?

Answer:

(ii)Provision: According to Section 25(3) of Indian Contract Act, 1872 where a
promise in writing signed by the person making it or by his authorized agent, is made
to pay a debt barred by limitation is valid without consideration.

Facts of case & conclusion: In the given case G agreed to settle the full amount to Mr.
Y of time barred debt. If such promise is in writing & signed by G or by his authorised
agent then acceptance of such time barred debt isenforceable otherwise not
enforceable.

(iii) A & B entered into a contract to supply unique item, alternate of which is
not available in the market. A refused to supply the agreed unique item to B.
What directions could be given by the court for breach of such contract?

Answer:

(iii) Provision:As per the provisions of Indian Contract Act, 1872 where damages are
not an adequate remedy in the case of breach of contract, the court may in its
discretion on a suit for specific performance direct party in breach, to carry out his
promises according to the terms of the contract.

Facts of case & conclusion: In the given case A refused to supply the agreed unique
item to B the alternate of which is not available in the market. Therefore, adequate
remedies are not available to B hence court can direct for specific performance of the
contract i.e. according to the terms of thecontract.
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Question 6

(a) Enumerate the differences between ‘Wagering Agreements’ and ‘Contract of
Insurance’ with the reference to provision of the Indian Contract Act, 1872.

Answer:

(a) Distinction between Contract of Insurance and Wagering Agreement

Basis

Meaning

Consideration

Insurable

Interest

Contract of

Indemnity

Enforceability

Premium

Public
Welfare

Contracts of Insurance

It is a contract to indemnify
the loss.

The crux of insurance
contract is the mutual
consideration (premium and
compensation amount).

Insured party has insurable
interest in the life or
property sought to be
insured.

Except life insurance, the
contract of insurance
indemnifies the insured
person against loss.

[t is valid and enforceable

Calculation of premium is
based on scientific and
actuarial calculation of risks.

They are beneficial to the
society

Wagering Agreement

[t is a promise to pay money or
money’s worth on the
happening or non happeningof
an uncertain event.

There is no consideration
between the two parties. There
is just gambling for money.

There is no property in case of
wagering agreement.

There is betting on other’s life
and properties.

Loser has to pay the fixed
amount on the happening of
uncertain event.

[t is void and unenforceable
agreement.

No such logical calculations are
required in case of wagering
agreement.

They have been regarded as
against the public welfare.
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JAN- 2021

Question 1

(a) Mr. S aged 58 years was employed in a Govt. Department. He was going to
retire after two years. Mr. D made a proposal to Mr. S to apply for voluntary
retirement from his post so that Mr. D can be appointed in his place. Mr. D
offered a sum of Rs. 10 Lakhs as consideration to Mr. S in order induce him to
retire

Mr. S refused at first instance but when he valuated the amount offered as
consideration is just double of his cumulative remuneration to be received
during the tenure of two years of employment, he agreed to receive the
consideration and accepted the above agreement to receive money to retire
from his office.

Whether the above agreement is valid? Explain with reference to provision of
Indian Contract Act, 1872.

Answer:

Provision: According to the provision of the Indian contract Act, 1877, Public
policy requires that money should not be involved in the appointment of an
office in which public is interested. An agreement to pay money to a public
servant in order to induce him to retire from his office so that another person
may secure the appointment is considered as opposed to public policy

Conclusion: By applying above provision to the given case, we can conclude that
the between Mr. D and Mr. S is void as it is in the nature of opposed to public
policy.

(a) Define the term acceptance under the Indian Contract Act, 1872. Explain the
legal rules regarding a valid acceptance.
Answer:

1. Definition [Sec.2(b)]: When the person to whom
e The proposal is made
o Signification his assent thereto:
e The proposal, when accept becomes a promise
2. The proposal when acceptance become a promise
Following Are the essential elements of valid acceptance: Acceptance can be
given only by the person to whom the offer is made

I. As per section 7 of the Act, acceptance is valid only when it is absolute
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and unqualified
II.  Acceptance must be communicated: To conclude a contract between the
parties acceptance must become communicate in some visible form mere
mental acceptance is not a valid acceptance
. Acceptance must be made with the knowledge of the offer Otherwise such
acceptance is invalid and will not create any right to the acceptor
. Mode of Acceptance
a) Acceptance must be expressed in some usual and reasonable manner unless
the proposal prescribes the manner in which offer has to be accepted
b) If the proposal prescribes the manner in which offer to be accepted it must
be accepted in that manner only
. Acceptance must be given within fixed time or reasonable time:
a) If offer has prescribed time limit then prescribed shall be given within that
time
b) If no time is prescribed then it shall be within reasonable time
. Mere silence is not an acceptance:
a) Acceptance cannot be implied the silence of the office / failure to answer
b) However it will be implied when offeree, through his previous conduct
indicated that his silence amounts acceptance
. Acceptance can be Express or implied:
a) If acceptance is made through words spoken or written then it is known as
express acceptance
b) If acceptance is made through any of the following ways, then it is known
as implied acceptance or acceptance by conduct.
By conduct of toofferee
By performing the condition mentioned in the offer
By performing some act required by the offeror
By acceptance the benefit /services

Mr. B makes a proposal to Mr. S by post to sell his house for Rs. 10 lakhs and
posted the letter on 10t April 2020 and the letter reaches to Mr. S on 12t April
2020. He reads the letter on 13t April 2020. Mr. S sends his letter of acceptance
on 16t April 2020 and the letter reaches Mr. B on 20t April 2020. On 17t April
Mr. S changed his reaches to Mr. B on 19 the April 2020.

Examine with reference to the Indian Contract Act, 1872:

i. On which date, the offer made by Mr. B will complete?
ii. Discuss the validity of acceptance.
iii. What would be validity of acceptance if letter of revocation and letter
of acceptance reached together?
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Answer:

PROVISION: According to the Indian contract act 1872. Communication of offer
gets complete, when it comes the knowledge of the offeree. In other words when
the letter of offer is received by the offeree mere receiving of the letters is not
sufficient. Offeree must read the message contained in the letter.

The provision relating to communication of acceptance and its revocation
through post are as follows:

1) An acceptance can be revoked before acceptance letter reaches offeror.
2) Acceptor shall choose a faster medium of communication to communicate
his revocation of acceptance than the, medium chosen to communicate
his acceptance.
3) When acceptor sent his acceptance through post and revocation of
acceptance through telegram then following rules will apply.
» If telegram reaches first then acceptance will be invalid.
» Ifletter reaches first then acceptance will be valid.
» If both reaches at same time then acceptance will be invalid as it is
human nature to open telegram first rather than letter.
CONCLUSION: By applying above provisions to the given case, we can conclude

that,

CASE A : The offer letter made by MR. B is completed on 13t April 2020.

CASE B: Since telegram contains revocation reaches first to the offeror
acceptance will be contained as invalid.

CASE C: The revocation of acceptance by MR. S is valid and acceptance is invalid.

(b) Explain Doctrine of ‘Indoor Management’ under the companies Act, 2013.
Also state the circumstances where the outsider cannot claim relief on the
ground of ‘Indoor Management'.

Answer:

DOCTRINE OF INDOOR MANAGEMENT:

1) As per this doctrine, a person dealing with the company not presumed to have
the knowledge of internal proceeding of the company. The details of internal
procedure are not open to public inspection.

2) Thus, every person dealing with the company is entitled to assume that
everything has been done regularly so far as the internal proceedings of the
company are concerned.

3) Thus every person dealing with the company is entitled to assume that
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everything has been done according to the provisions and procedures laid
down in MOA and AOA.

This doctrine seeks to protect the outsiders against the company
FOLLOWING ARE THE EXECEPTIONS TO THIS RULE:

1) Actual or constructive knowledge of irregularity: The protection under the
Doctrine of indoor management cannot be claimed by a person who has the
knowledge of irregularity of constructive notice of irregularity.

2) Suspicion of Irregularity Negligence: Where the circumstances are of a
suspicious nature which invites further inquiry and the person has failed to
enquire into it, he shall not be entitled to protection under this rule similarly,
where the transaction is of an unusual nature, the outsider must make
detailed inquires.

3) Forgery: The protection under this doctrine shall not be available where the
outsiders have relied upon a forged document, because nothing can validate
forgery. A company is not liable for forgeries committed by its officer.

[NOTE: But a company may be held liable for fraudulent acts of its officers under their
ostensible authority on its behalf.]

JULY - 2021

Question 1

State with reasons whether the following agreement are valid or void:
I. A clause in a contract that no action should be brought upon in case of
breach.

II. Where two courts have jurisdiction to try a suit an agreement between
the parties that the suit should be field in one of those courts alone and
not in the other.

III. X offers to sell his Maruti car to Y. Y believes that X has only wagon R car
but agrees to buy it.
IV. X, a physician and surgeon employees y as an assistant on a salary of Rs.
75,000 per month for a term of two years and Y agrees not to practice as
a surgeon and physician during these two.
Answer:
[.  An agreement which restricts the parties from enforcing their legal absolutely is
void to that extent.
In this case the agreement is void since there is a clause in the agreement which
restrict a party from a bringing legal action even in case of breach of contract
(i.e., absolute restriction of legal rights).
When two courts have jurisdiction to try suit, an agreement between the parties
that the suit should be field in one of those court alone is valid.
In this case the agreement is valid. Since parties are free to choose single court
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when they are having multiple courts to try suit

Consent is one of the essential elements of a valid contract, if there is no consent
there is no contract. Two or more persons are said to consent when they agree
upon the same thing in the same sense.

ALTERNATIVE ANSWER: to create a valid contract the terms of the agreement
must be certain of capable of being made certain if the term are uncertain then
the agreement would be void.

In this case the agreement is void. Since there is uncertainty regarding brand of
the car.

An agreement of service by which an employee binds himself during the term of
his agreement not to complete with his employer is valid.

In the case the agreement is void since parties had not agreed about the brand
of the car in same sense.

Question 2

Explain the term contingent contract with reference to the Indian contract Act,
1872 with the help of an example. Also discuss the rules relating to enforcement
of a contingent contract.
Answer:
a) CONTINGENT CONTRACT:
Contingent contract is a contract

e Todo or notdo some

e I[fsome event collateral to such contract

e Does or does not happen.
Illustration: A advances Rs. 10,000 to B based on the promise made by s (surely) to
repay the amount if B fails to repay it within a month.

I. Here there is a contract to do something (i.e., to pay Rs. 10,000)
II. The performance of this contract depends on non-happening of an event. (i.e., if B
fails to repay Rs. 10,000 then A will pay that Amount)

III. Those event is collateral to main contract
IV. Thus, it is a contingent contract.

Other example: Contract of insurance, Indemnity etc.

RULES RELAING TO ENFORCEMENT OF A CONTINGENT CONTRACT:

I. Enforcement of contracts contingent on "happening’ if an event (Sec.32):
» If the event happens then the contract becomes valid.
» If the event does not happen or becomes impossible, then the contract
becomes void.

II. Enforcement of contracts contingent on not - happening’ of an event
(Sec.33):
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» If the event happens then the contract becomes void.
» If the event does not happen or becomes impossible, then the contract
becomes void.
I1I. A contract Contingent upon future conduct of a living person (Sec.34):
» If the future conduct of the person fulfils the condition, then the contract
becomes enforceable.
> If the future conduct of that person renders the happening of such event
impossible, then contract becomes void.
IV. Contingent on happening of specified event within the fixed time (Sec. 35):
» If the event happens within fixed time, then the contract becomes enforceable.
» If the event does not happen or becomes impossible within fixed time, the
contract becomes void.
V. Contingent on specified event non - ha
» If the event happens within fixed time, then the control becomes void.
» If the event does not happen or becomes impossible within that fixed time,
then the contract becomes void.
VI. Contingent on an impossible event (Sec. 36):
» If the performance of a contract depends upon the happening of an impossible
event, then agreement is void.
» Itis irrelevant whether the impossibility of the event is known or unknown to
the parties, at the time of entering into such agreement.

Question 3
X, Y and Z jointly borrowed Rs. 90,000 from L Decide each of the following in the

light of The Indian Contract Act, 1872.

. Whether L can compel only to pay the entire loan of Rs 90,0007?
. Whether L can compel only the legal representatives of Y to pay the loan
of Rs. 90,000 if X, Y and Z died
. Whether Y and Zare released from their liability to L and X is released
from his liability to Y and Z for contribution If L releases X from his
liability and sues Y and Z for payment?
Answer:

[. If a promise is made by two or more person (called joint promisor), then promises
may compel anyone or more of the joint promisors to perform the whole contract.
Since the liability under the joint and several
In this case L can compel only Y to pay the entire loan of Rs. 90,000.

. If a promise is made by two or more person (called joint promisors) and all of
them are expired, then their positions will be replaced by their legal
representation all the legal heirs are jointly and severally liable to promise
In this case L can compel only Y's legal representatives to pay the entire loan of
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Rs.90,000.

[II. If the Promisee discharge/releases one among several joint promisors, it does not
discharge other joint promisers, in addition the joint promiser or discharge is still
to other joint promises.

In this case X will be realized from his liability towards Y and Z even though he is
released by L to make contribution.

Question 4

Explain what is meant by “supervening Impossibility’ as per The Indian Contract

Act, 1872 with the help of an example what is the effect of such

impossibility.What is meant by 'Quasi-Contract'? State any three salient

features of a quasi-contract as per the Indian Contract Act, 1872.

Answer:

SUBSEQUIT / SUPERVING/ POST - CONTRACTUAL IMPISSIBILITY:

I. Subsequent or post - contractual impossibility is one which arises after the
formation of a contract.

II. A contract becomes void on account of subsequent impossibility and stands
discharged.

III. Both parties must restore the benefits that are received under the contract.

[llustration: A sold B a cargo of cotton seed to be shipped by a particular ship B paid

Rs. 1 lack as purchase consideration. Before the time for shipping is arrived the ship

was damaged by stranding so as to tender the loading of the cargo impossible

according to the contract.

I. Here there is contract between A and B.

II. The performance of this contract becomes impossible after its creation.

[1I. Therefore, the impossibility happened here can be referred as supervening
impossibility

IV. Due to supervening impossibility the aforesaid contract becomes void and parties

(A & B) will be discharged from that contract.
V. A has to refused Rs. 1 lakh was taken from B under this contract.

DEC - 2021

Question 1

"A breach of condition can be treated as a breach of warranty". Explain this
statement as per relevant provisions of the Sale of Goods Act, 1930. (4 Marks)
Answer:

Section 13 of the Sale of Goods Act, 1930 specifies cases where a breach of condition
be treated as a breach of warranty. As a result of which the buyer loses his right to
rescind the contract and can claim damages only.

For more Info Visit www. KITest.in




For Enquiry — 6262969604 6262969699

In the following cases, a contract is not avoided even on account of a breach of a
condition:

(i) Where the buyer altogether waives the performance of the condition. A party may
for his own benefit, waive a stipulation. It should be a voluntary waiver by buyer.

(ii) Where the buyer elects to treat the breach of the conditions, as one of a warranty.
That is to say, he may claim only damages instead of repudiating the contract. Here,
the buyer has not waived the condition but decided to treat it as a warranty

Question 2

Explain any five circumstances under which contracts need not be performed
with the consent of both the parties. (7 Marks)

Answer:

Under following circumstances, the contracts need not be performed with the
consent of both the parties:

(i) Novation: Where the parties to a contract substitute a new contract for the old, it
is called novation. A contract in existence may be substituted by a new contract either
between the same parties or between different parties the consideration mutually
being the discharge of old contract. Novation can take place only by mutual
agreement between the parties. On novation, the old contract is discharged and
consequently it need not be performed. (Section 62 of the Indian Contract Act, 1872)
(ii) Rescission: A contract is also discharged by recission. When the parties to a
contract agree to rescind it, the contract need not be performed. (Section 62)

(iii) Alteration: Where the parties to a contract agree to alter it, the original contract
is rescinded, with the result that it need not be performed. In other words, a contract
is also discharged by alteration. (Section 62)

(iv) Remission: Every promisee may dispense with or remit, wholly or in part, the
performance of the promise made to him, or may extend the time for such
performance or may accept instead of it any satisfaction which he thinks fit. In other
words, a contract is discharged by remission. (Section 63)

(v) Rescinds voidable contract: When a person at whose option a contract is
voidable rescinds it, the other party thereto need not perform any promise therein
contained in which he is the promisor.

(vi) Neglect of promisee: If any promisee neglects or refuses to afford the promisor
reasonable facilities for the performance of his promise, the promisor is excused by
such neglect or refusal as to any non-performance caused thereby. (Section 67)

Question 3

Examine the validity of the following contracts as per the Indian Contract Act,
1872 giving reasons.

(i) X aged 16 years borrowed a loan of * 50,000 for his personal purposes. Few
months later he had become major and could not pay back the amount borrowed, on
due date. The lender wants to file a suit against X.
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(ii) J contracts to take in cargo for K at a foreign port. |'s government afterwards
declares war against the country in which the port is situated and therefore the
contract could not be fulfilled. K wants to file a suit against J. (6 Marks)

Answer:

(i) According to Section 11 of the Indian Contract Act, 1872, every person is
competent to contract who is of the age of majority according to the law to which he is
subject and therefore, a minor is not competent to contract and any agreement with
or by a minor is void from the very beginning. A minor cannot ratify it on attaining the
majority as the original agreement is void ab initio.

According to Section 68 of the Act, a claim for necessaries supplied to a minor is
enforceable by law.

Necessaries mean those things that are essentially needed by a minor. They cannot
include luxuries or costly or unnecessary articles.

In the present case, X, the borrower, was minor at the time of taking the loan,
therefore, the agreement was void ab initio. Attaining majority thereafter will not
validate the contract nor X can ratify it. The loan was for personal purposes and not
for necessaries supplied to him. Hence, the lender cannot file a suit against X for
recovery of the loan as it is not enforceable by law.

(ii) As per Section 56 of the Indian Contract Act, 1872 the subsequent or supervening
impossibility renders the contract void. Supervening impossibility may take place

owing to various circumstances as contemplated under that section, one of which is
the declaration of war subsequent to the contract made. In the instant case the
contract when made between | and K was valid but afterwards J's government
declares war against the country in which the port is situated as a result of which the
contract becomes void. Hence, K cannot file a suit against ] for performance of the
contract.

Question 4

What is meant by 'Quasi-Contract'? State any three salient features of a quasi-
contract as per the Indian Contract Act, 1872.
Answer:
Meaning of ‘Quasi Contract’: Under certain special circumstances obligation
resembling those created by a contract is imposed by law although the parties have
never entered into a contract. Such obligations imposed by law are referred to as
'Quasi Contracts'. Such a contract resembles with a contract so far as result or effect is
concerned but it has little or no affinity with a contract in respect of mode of creation.
These contracts are based on the doctrine that a person shall not be allowed to enrich
himself unjustly at the expense of another.
The salient features of Quasi-contract:

1. of the parties concerned but it is imposed by law.

2. The right under it is always a right to money and generally though not always to
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a liquidated sum of money.
3. Itis aright which is available not against all the world, but against a particular
person or persons only, so that in this respect it resembles a contractual right.

JUNE - 2022

Question 1

Sheena was a classical dancer. She entered into an agreement with Shital Vidya
Mandir for 60 dance performances. As per the contract, she was supposed to
perform every weekend and she will be paid * 10,000/- per performance.
However, after a month, she was absent without informing, due to her personal
reasons. Answer the following questions as per the Indian Contract Act, 1872.

(i) Whether the management of Shital Vidya Mandir has right to terminate
the contract?

(ii) If the management of Shital Vidya Mandir informed Sheena about its
continuance, can the management still rescind the contract after a month on
this ground subsequently?

(iii) Can the Shital Vidya Mandir claim damages that it has suffered because of
this breach in any of the above cases? (4 Marks)

Answer:

Section 39 provides that when a party to a contract has refused to perform or
disabled himself from performing his promise in its entirety the promisee may put an
end to the contract unless he had signified, by words or conduct his acquiesce in its
continuance. Further, in term of Section 40, the promisee shall be required to perform
personally, if there is such an apparent intention of the parties.

Also, as per Section 75 of the Act, a person who rightfully rescinds a contract is
entitled to compensation for any damage which he has sustained through non-
fulfilment of the contract.

Therefore, in the instant case,

(i)  Since, Sheena could not perform as per the terms of contract, Shital Vidya
Mandir can terminate the contract.

(ii) In the second situation, the management of Shital Vidya Mandir informed
Sheena about the continuance of the contract. Hence, the management cannot now
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rescind the contract after a month on this ground subsequently.

(iii) As per Section 75, Shital Vidya Mandir can claim damages that it has suffered
because of this breach in part (i).

Question 2

"The general rule is that an agreement made without consideration is void."
State the exceptions of this general rule as per the Indian Contract Act, 1872.
(7 Marks)

Answer:

(a) Anagreement made without consideration is void (Section 25 of the Indian
Contract Act, 1872): In every valid contract, consideration is very important. A
contract may only be enforceable when consideration is there. However, the Indian
Contract Act contains certain exceptions to this rule. In the following cases, the
agreement though made without consideration, will be valid and enforceable.

Exceptions:

1. Natural Love and Affection: Conditions to be fulfilled under section 25(1)
(i) It mustbe made out of natural love and affection between the parties.

(ii) Parties must stand in near relationship to each other.

(iii) It mustbe in writing.

(iv) It mustalso be registered under the law.

A written and registered agreement based on natural love and affection between the
parties standing in near relation (e.g., husband and wife) to each other is enforceable
even without consideration.

2. Compensation for past voluntary services: A promise to compensate, wholly
or in part, a person who has already voluntarily done something for the promisor, is
enforceable under Section 25(2). In order that a promise to pay for the past voluntary
services be binding, the following essential factors must exist:

(i)  The services should have been rendered voluntarily.
(ii) The services must have been rendered for the promisor.
(iii) The promisor must be in existence at the time when services were rendered.

(iv) The promisor must have intended to compensate the promise.
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3. Promise to pay time barred debt: Where a promise in writing signed by the
person making it or by his authorised agent, is made to pay a debt barred by
limitation it is valid without consideration [Section 25(3)].

4.  Agency: According to Section 185 of the Indian Contract Act, 1872, no
consideration is necessary to create an agency.

5. Completed gift: In case of completed gifts, the rule no consideration no
contract does not apply. Explanation (1) to Section 25 states “nothing in this section
shall affect the validity as between the donor and donee, of any gift actually made.”
Thus, gifts do not require any consideration.

6. Bailment: No consideration is required to affect the contract of bailment.
Section 148 of the Indian Contract Act, 1872, defines bailment as the delivery of goods
from one person to another for some purpose. This delivery is made upon a contract
that post accomplishment of the purpose, the goods will either be returned or
disposed of, according to the directions of the person delivering them. No
consideration is required to affect a contract of bailment.

7.  Charity: If a promisee undertakes the liability on the promise of the person to
contribute to charity, there the contract shall be valid. (Kadarnath v. Gorie
Mohammad)

Question 3

Srishti, a minor, falsely representing her age, enters into an agreement with an
authorised Laptop dealer Mr. Gupta, owner of SP Laptops, for purchase of Laptop on
credit amounting * 60,000/- for purchasing a laptop, on 1st August 2021. She
promised to pay back the outstanding amount with interest @ 16% p.a. by 31st July
2022. She told him that in case she won'’t be able to pay the outstanding amount, her
father Mr. Ram will pay back on her behalf. After One year, when Srishti was asked to
pay the outstanding amount with interest she refused to pay the amount and told the
owner that she is minor and now he can't recover a single penny from her.

She will be adult on 1st January 2024, only after that agreement can be ratified.
Explain by which of the following way Mr. Gupta will succeed in recovering the
outstanding amount with reference to the Indian Contract Act, 1872.

(i) By filing a case against Srishti, a minor for recovery of outstanding
amount with interest?

(ii) By filing a case against Mr. Ram, father of Srishti for recovery of
outstanding amount?
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(iii) By filing a case against Srishti, a minor for recovery of outstanding
amount after she attains maturity? (6 Marks)

Answer:
A contract made with or by a minor is void ab-initio: Pursuant to Section 11, a minor

is not competent to contract and any agreement with or by a minor is void from the
very beginning.

(i) By following the above provision, Mr. Gupta will not succeed in recovering the
outstanding amount by filing a case against Srishti, a minor.

(i) Minor cannot bind parent or guardian: In the absence of authority, express or
implied, a minor is not capable of binding his parent or guardian, even for necessaries.
The parents will be held liable only when the child is acting as an agent for parents.

In the instant case, Mr. Gupta will not succeed in recovering the outstanding amount
by filing a case against Mr. Ram, father of Srishti.

(iii) No ratification after attaining majority: A minor cannot ratify the agreement on
attaining majority as the original agreement is void ab initio and a void agreement can
never be ratified.

Hence, in this case also, Mr. Gupta will not succeed in recovering the outstanding
amount by filing a case against Srishti, after she attains majority.

Question 3

“Liquidated damage is a genuine pre-estimate of compensation of damages for
certain anticipated breach of contract whereas Penalty on the other hand is an
extravagant amount stipulated and is clearly unconscionable and has no
comparison to the loss suffered by the parties”. Explain the statement by
differentiating between liquidated damages and penalty with reference to
provisions of the Indian Contract Act,1872.

Answer:
The Indian law makes no distinction between liquidated damages and penalty. The

compensation awarded cannot exceed the amount mentioned in the contract.
According to Section 74 of the Indian Contract Act, 1872, if the parties fix the

damages, the Court will not allow more. However, it may award a lesser amount,

depending on the case. Hence, the suffering party gets reasonable compensation but
no penalty.

There is an exception to Section 74 which states that if a party enters into a contract
with the State or Central government for the performance of an act in the interest of
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the general public, then a breach of such a contract makes the party liable to pay the
entire amount mentioned in the contract.

Here are some principles to help you distinguish between a penalty and
liquidated damages:

o If the sum payable is far in excess of the probable damage on breach of the
contract, then it is a penalty.

If a contract mentions an amount payable at a certain date and an additional
amount if a default happens, then the additional sum is a penalty. This is
because a mere delay in payment is unlikely to cause damage.

Even if the contract specifies a sum as ‘penalty’ or ‘damages’, the Court needs to
discern from the facts of the case if the amount mentioned therein is, in fact, a
penalty or liquidated damages.

The crux of the penalty is the payment of money as a terrorem of the defaulting
party. Liquidated damages, on the other hand, are the true pre-estimate of the
damage.

While the English law distinguishes between a penalty and liquidated damages,
in India, there is no such distinction. The Indian Courts focus on awarding a
reasonable compensation to the suffering party which does not exceed the
amount fixed in the contract.

DEC - 2022

Question 1

X agrees to pay Y Rs. 1, 00,000/-, if Y Kkills Z. To pay Y, X borrows Rs. 1, 00, 000/-
from W, who is also aware of the purpose of the loan. Y Kills Z but X refuses to
pay. X also refuses to repay the loan to W. Explain the validity of the contract.

i. BetweenXandyY.
ii. Between Xand W

Answer:

Provisions - According to the provisions of the Indian Contract which the law forbids
to be made, and are void, called as illegal contract. They are Void-ab-initio.

The court will not enforce such a contract and also connected contracts.
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Facts - In the Given case, X signed a contract with y to kill Z and will pay Rs. 1,00,000
to y which he withdrawn from W. who is also aware of the purpose. Y killed Z but X
refused to pay amount to Y and W as well.

Conclusion - (i) As per the above provision contract between X and Y illegal/ void-ab-
initio.

(ii) Likewise, Contract between X and W is also void.

Question 2

Explain the following statements in the light of provisions of Indian Contract
Act, 1872:

i. “Agreements made out of love and affection are valid agreements.”

Answer:

Agreement made out of love & affection are valid agreement, if any fulfils the
following conditions -

It must be made out of natural love and affection between the parties
Parties must stand in near relationship.
[t must be in writing.
Registered by law
ii. “Promise to pay a time barred debt cannot be enforced.”

Answer:
“Promise to pay tie barred debts cannot be enforced”

e Ifis generally cannot get enforced if the period (limit) of debts payment prevails
(end)
e But when such debts are in writing to pay, then it can be enforced.

Question 3

Mr. Y aged 21 years, lost his mental balance after the death of his parents in an
accident. He was left with his grandmother aged 85 years, incapable of walking
and dependent upon him. Mr. M their neighbour, out of pity, started supplying
food and other necessaries to both of them. Mr. Y and his grandmother used to
live in the house built by his parents. Mr. M also provided grandmother some
financial assistance for her emergency medical treatment. After supplying
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necessaries to Mr. Y for four years, Mr. M approached the former asking him to
payback Rs. 15 Lakhs inclusive of Rs. 7 lakh s incurred for the medical
treatment of the lady (grandmother). Mr. Y pleaded that he has got his parent’s
jewellery to sell to a maximum value of Rs. 4 lakhs, which may be adjusted
against the dues. Mr. M refused and threatened Mr. Y of legal suit to be brought
against for recovering the money.

Now, you are to decide upon based on the provisions of The Indian Contract Act,
1872:

i. WIill Mr. M succeed in filing the suit to recover money? Elaborate the
related provisions?
What is the maximum amount of money that can be recovered by Mr. M?
Shall the provisions of the above act also apply to the medical treatment
given to the grandmother?

Answer:

Provision: According to the section 68 of the Indian Contact Act 1872. If a person is
incapable of entering into contract, or anyone whom he is legally bound to support is
supplied by another person with necessaries suited to his condition in life, the person
who has furnished such supplied is entitled to be reimbursed from the available
property of such incapable person (Quasi Contract)

Fact: Mr. Y lost his mental balance after his parent’s departure. A neighbour Mr. M
provided him necessities & also serves medics facility to his grandmother, After 4

years Mr. M asked Mr. Y for the payment of necessities supplied to him & medical

expenses Mr. Y have property of Rs. 400000.

Conclusion:

(i) Yes Mr. M will succeed to recover amount from Mr. Y. Since he has provided
necessities so as per Quasi Contract. Section 68 he can recover the amount from Y.

(ii) Since property available is of Rs. 400000 only, it will be used for recovery.

(iii) Yes. (It was also necessities).

Question 4

Mr. K visited M/S Makrana Marbles for the purchase of marble and tiles for his
newly built house. He asked the owner of the above shop Mr. ] to visit his house
prior to supply so that he can clearly ascertain the correct mix and
measurements of marble and tiles. Mr. ] agreed and visited the house on the
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next day. He inspected the rooms in the first floor and the car parking space. Mr.
K insisted him to visit the second floor as well because the construction pattern
was different Mr. ] ignored the above suggestion.

Mr. J supplied 146 blocks of marble as per the size for the rooms and 16 boxes
of tiles with a word of caution that the tiles can bear only a reasonable weight.
Marble and Tiles were successfully laid except on second floor due to different
sizes of the marble. the tile fitted in the parking space also got damaged due to
the weight of the vehicle came for unloading cement bags. Mr. K asked Mr. ] for
the replacement of marble and tiles to which Mr. ] refused, taking the plea that
the marble were as per the measurement and it was unsafe to fit tiles at the
parking area as it cannot take heavy load. Discuss in the light of provisions of
sales of goods Act 1930:

i. Can Mr, ] refuse to replace the marble with reference to the doctrine of
caveat Emptor? Enlist the duties of both Mr. K and Mr. J.
Whether the replacement of damaged tiles be imposed on M/S Makrana
Marbles? Explain.

Answer:
Provisions:-

According to the provisions of the sales of goods Act 1932, ‘caveat Emptor’ means let
the Buyer Beware.” When sellers display their goods in open market, it is the buyers
who should make a proper selection of goods.

However, this doctrine has an exception which liable the sellers in case of default in
goods:-

fitness as to quality

Goods purchased under Brand name.

goods purchased under Brand Name

Sale by Sample & description.

Merchantability etc.

Seller has duty to provide the goods as per buyers description & So buyer
should also show their description to seller.

Facts:-

Mr. k visited M/S Makrana marble for the purchase of marble & Ailes for his
new building. Mr. ]., owner of the shop visited to Mr. k house so that he can clearly
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decided the marble & Ailes needed. Mr. ] inspected the first floor only however Mr. K

Asked for Second floor as well. Mr. J. also suggested Mr. k that Ailes can only bear the
reasonable weight. Thereafter some marbles were not fiting on second floor and also
Ailes in the pawe get destructed due to heavy load of vertical. Now Mr. K Asked Mr. ]
for the replacement of marbles & Ailes as well. Mr. ] refused and contended the
marbles were as per the measurement and he also said that Ailes could not take heavy
load.

Conclusion:-

i.  No. Mr. ] cannot refuse to replace the marble because Mr. k had already asked C
given descriptions to check the second floor but Mr. J ignored & so for this, Mr. ]
has to replace the marbles.

K has to give description & Mr. ] has to work/provide goods accordingly.
No, loss of tiles cannot be borne by M/S Makrana because seller already has

disclose the incapable Quality of Tiles.
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